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O R D E R 

 

 

 
 This appeal is directed against the order 

dtd.29.03.2016 passed by the learned Deputy Commissioner 

of Sales Tax (Appeal), Cuttack I Range, Cuttack (hereinafter 

referred to as, the learned DCST) in First Appeal Case No. 

106121412000062, wherein he enhanced the refundable 

amount to Rs.24,56,145.00 from Rs.76,620.00 made by the 

learned Sales Tax Officer, Cuttack I East Circle, Cuttack 

(hereinafter referred to as, the learned STO) for the 
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assessment period 01.04.2007 to 31.03.2010 u/s.42(4) of the 

Orissa Value Added Tax Act, 2004 (hereinafter referred to as, 

OVAT Act). 

2. The brief facts of the case are that, the respondent-

dealer is engaged in execution of contractual works of civil 

nature such as repairing of road and construction of canal 

awarded to it by various Executive Engineers and other 

authorities. It was suggested in the Audit Visit Report to allow 

50% of gross receipt towards labour and services in the 

absence of regular books of account and as per the provisions 

contained in proviso to Rule 6(e) and Appendix to the OVAT 

Rules, 2005, as natural work involves maintenance of road 

and canal. The learned STO in his order stated that the 

general nature is construction of road and canal but the same 

involves various other kinds of work such as concrete work, 

pipe work, tile work, earth work, stone work etc. So the 

learned STO allowed 42% of deduction towards labour and 

service charges in the assessment. The respondent-dealer 

claimed ITC of Rs.10,44,755.27 on purchase of goods like 

cement and iron materials from registered dealers inside the 

State. The learned STO allowed ITC of Rs.9,67,810.00 but 

disallowed ITC of Rs.76,945.00 as the respondent-dealer failed 

to produce relevant books of account. The audit team had 

suggested that 85% of TTO constitutes materials under 4% 

category and rest 15% of TTO relates to materials that belong 

to 12.5% category. The learned STO disallowed the 

proportions suggested by the audit team in absence of 

complete sets of books of account. The learned STO assessed 

the respondent-dealer going by the proportions 59% of TTO 
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under 4% category and 41% of TTO under 12.5% category 

during the period under assessment which resulted in refund 

of Rs.76,620.00. 

3. Being aggrieved by the order of the learned STO, 

the respondent-dealer preferred an appeal before the learned 

DCST who allowed the appeal. Being aggrieved by the order of 

the learned DCST, the Revenue has preferred this second 

appeal.  

4. The Revenue has come up with the second appeal 

on the grounds that the order of the learned DCST appears to 

be unjust and improper; that the verification of assessment 

record reveals that no such labour and service account has 

been part in the assessment record for which Appendix to 

Rule 6 is applicable and there is no discretion to assess on 

best judgment basing on the agreement copy; that imposition 

of taxable goods on 5% of the TTO and rest 15% of TTO @ 12.5% 

is based on assumption the presumption level as the total 

invoice of the purchase materials are not in the assessment 

record and that the same should be set aside to verify in detail 

before finalisation of tax demand. 

 Cross objection has been filed by the respondent-

dealer by supporting the impugned order. 

5. Heard the learned Addl. Standing Counsel for the 

appellant-Revenue as the respondent-dealer did not choose to 

participate in the hearing. Although the matter was heard 

exparte but the matter was taken on merit. On perusal of the 

materials available on record it is seen that the AVR has 

suggested to allow 85% of TTO constituting materials under 4% 

category and 15% of TTO constituting materials under 12.5% 
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category. But the learned STO assessed the same and held 59% 

of TTO constitutes materials under 4% category and 41% of 

TTO under 12.5% category in absence of complete books of 

account. From the appeal order it is seen that the relevant 

books of account in respect of purchases made by the 

respondent-dealer were submitted before the learned DCST 

who opined that 85% of TTO constitutes materials under 4% 

category and 15% of TTO constitute materials under 12.5% 

category which were allowed in the appeal. Accordingly, the 

learned DCST computed the tax. The learned DCST has 

rightly allowed 85% of TTO constituting materials under 4% 

category and 15% of TTO constituting materials under 12.5% 

category after perusal of the relevant books of account in 

respect of purchases made by the respondent-dealer and the 

involvement of types of materials on the works executed which 

was also suggested by the audit team. Hence I do not find any 

infirmity in the impugned order. The Revenue could not 

substantiate anything to support the grounds taken in the 

appeal. Thus, the grounds taken in the appeal have no basis 

at all. Hence, it is ordered. 

6. The appeal stands dismissed being devoid of any 

merit and the impugned order is hereby confirmed. The cross 

objection is accordingly disposed of.  

 
Dictated & corrected by me,                             

            
            Sd/-         Sd/- 
   (A.K. Dalbehera)                    (A.K. Dalbehera) 
1st Judicial Member    1st Judicial Member  


