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O R D E R 

 

 

 
 This appeal is directed against the order 

dtd.22.08.2017 passed by the learned Joint Commissioner of 

Sales Tax, Balasore Range, Balasore (hereinafter referred to as, 

the learned JCST) in First Appeal Case No. AA-34/BD-2016-

17(VAT), wherein he confirmed the demand of Rs.2,06,037.00 
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made by the learned Sales Tax Officer, Bhadrak Circle, 

Bhadrak (hereinafter referred to as, the learned STO) for the 

assessment period 01.04.2013 to 31.03.2015 u/s.42 of the 

Orissa Value Added Tax Act, 2004 (hereinafter referred to as, 

the OVAT Act). 

2. The brief facts of the case are that, the appellant-

dealer is a proprietorship concern engaged as a trader dealing 

in adhesive, cement, cement paints, putty, iron bar and rod on 

retail sale basis. The appellant-dealer had effected purchases 

of goods from inside the State of Odisha and sells inside the 

State only.  All the purchases were made under 5% and 

13.5%. The assessment was completed u/s.42 of the OVAT Act 

on the basis of an Audit Visit Report (in short, the AVR). 

Statutory notice was issued along with a copy of the AVR on 

the appellant-dealer for production and verification of the 

accounts maintained by the appellant-dealer. Pursuant to the 

notice the appellant-dealer appeared through his authorised 

representative-cum-learned Advocate. It was reported in the 

AVR that at the time of verification of the purchase register for 

determination of ITC claimed by the instant purchasing dealer 

with that of the dealer ledger found in VATIS, it was noticed 

that in some cases the selling dealers neither filed their 

returns for the selected tax periods nor disclosed the sale 

turnover in the returns filed. Under the amended provisions 

u/s.20(3a) of the OVAT Act the audit team had suggested to 

disallow the claim of ITC which was not paid by the 

corresponding selling dealer. The matter was confronted to the 

appellant-dealer who stated by way of a written statement that 

as per Sec.20(3a) of the OVAT Act ITC shall be allowed for 
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purchase made within the State from a registered dealer 

holding a valid certificate of registration in respect of goods 

intended for the purpose of sale or resale by him in the State. 

The said section came into force w.e.f. 01.10.2015 for which 

proposal for disallowing the ITC is illegal and bad in law. After 

going through the contention of the appellant-dealer with 

reference to the dealer ledger captured from VATIS vis-a-vis 

the periodical returns filed, it was noticed that during the tax 

periods for the year 2013-14 and 2014-15 the appellant-dealer 

claimed and availed ITC out of which ITC amounting to 

Rs.68,516.00 was found to be inadmissible as the selling 

dealers neither filed any return for the selected tax periods nor 

the selling dealers had disclosed the said turnover in their 

returns filed. Hence the learned STO disallowed the ITC of 

Rs.68,516.00. Besides, the selling dealers had disclosed more 

output tax than as claimed by the purchasing dealers to the 

tune of Rs.163.00 which was required to be paid by the 

appellant-dealer. The GTO was determined at Rs.40,37,355.00 

and after allowing necessary deduction of tax collected of 

Rs.4,80,037.00 the TTO was determined at Rs.35,57,318.00. 

Tax @ 5% on Rs.2,367.00 came to Rs.116.00 and tax @ 13.5% 

on Rs.35,54,951.00 came to Rs.4,79,921.00. Thus the total 

output tax came to Rs.4,80,037.00. The appellant-dealer was 

allowed ITC of Rs.4,11,358.00. As the appellant-dealer had not 

paid any tax during the period under assessment it was 

required to pay tax of Rs.68,679.00 (i.e. Rs.4,80,037.00 – 

Rs.4,11,358.00) and twice the amount of the tax due was 

imposed as penalty which came to Rs.1,37,358.00 u/s.42(5) of 
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the OVAT Act. Thus, the appellant-dealer was required to pay 

the tax and penalty together amounting to Rs.2,06,037.00. 

3. Being aggrieved by the order of the learned STO, 

the appellant-dealer preferred an appeal before the learned 

JCST who did not allow the appeal and confirmed the order of 

assessment. Being aggrieved by the order of the learned JCST, 

the appellant-dealer has preferred this second appeal.  

4. Heard the learned Counsel for the appellant-dealer 

so also the learned Addl. Standing Counsel appearing for the 

Revenue. Perused the materials available on record so also the 

orders passed by both the fora below. I also perused the 

grounds taken in the appeal, plea taken in the cross objection 

and facts brought in the written notes of submission. From the 

facts of the case it is seen that basing on the AVR the learned 

STO disallowed ITC of Rs.68,516.00 on the plea that the 

selling dealer had not filed returns for the periods under 

assessment for which ITC would not be allowed to the 

appellant-dealer. It was submitted by the learned Counsel for 

the appellant-dealer that in the case of The TATA Pigments 

Ltd., Bhubaneswar (R.C. No.21431102846) the selling dealer 

issued invoices vide No.28, 29 and 30 dated 29.04.2014 

manually. Later, online computerized biling system (SAP) was 

introduced w.e.f. 30.04.2014. Hence the manual invoices were 

cancelled and invoices bearing No.9507000052, 9507000053 

and 9507000054 dtd.30.04.2014 were issued replacing the 

invoices No.28 and 29 dtd.29.04.2014. Besides, invoice 

No.9507000188 dtd.14.05.2014 was issued against invoice 

No.30 dtd.29.04.2014 on the same materials. This fact was 

confirmed by Shri Paresh Mohanty, the Sales Executive-TPL of 
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the Company vide a confirmation letter dtd.21.10.2016 which 

was subsequently endorsed by the Branch Manager-TPL on 

25.01.2021. This document was neither produced before the 

learned STO nor before the learned JCST. A copy of the same 

has been produced at this forum in the course of hearing of 

appeal and a petition for accepting the said document was 

filed to accept the same as additional evidence. Heard the 

petition. In the interest of justice it is necessary to allow the 

petition failing which the appellant-dealer will be highly 

prejudiced. Hence, the petition is allowed.  

5. As stated above, the learned STO disallowed ITC on 

the plea that the selling dealers had not filed returns for the 

periods under assessment. The learned STO stated that as per 

the amended provisions of Sec.20(3a) of the OVAT Act the 

appellant-dealer is not eligible to claim ITC w.e.f. 01.10.2015 

in case the selling dealer has not paid the tax. However, the 

assessment period relates to the period from 01.04.2013 to 

31.03.2015. Hence, the said provision cannot apply in this 

case retrospectively. In this connection, reference may be had 

to different orders of this Tribunal which clarified that ITC 

should not be disallowed to the purchasing dealers due to 

non-filing of returns by the selling dealers. It was contended 

by the learned Counsel for the appellant-dealer that the 

appellant-dealer cited the case law in case of Laxmi Textile 

Vrs. CCT reported in (2016) 53-PHT-84 (Mad) before the 

learned JCST but the learned JCST failed to discuss the same 

in the body of his appellate order. In that case it was held that 

ITC cannot be disallowed merely because the selling dealer 

had not filed returns at his end. The learned Counsel for the 
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appellant-dealer relied upon different judgments of Hon’ble 

High Courts of different States so also the orders of this 

Tribunal for necessary consideration, such as (a) Shanti Kiran 

India Pvt. Ltd. v. Commissioner of Trade Tax, 2013 (2) TM-18 

(Delhi), (b) M/s. Giriraj Sales Corporation v. State of Gujarat 

(2002) 125-STC 369 (Guj.), (c) Arise India Ltd. v. 

Commissioner of Trade & Taxes, Delhi & Others in W.P.(C) 

No.2106 of 2015 dated 26.10.2017 (Delhi) (d) M/s. Omm 

Namah Shivay vide S.A. No.188(V) of 2017-18 dtd.11.07.2019 

and (e) M/s. Airplaza Retail Holdings Pvt. Ltd. vide S.A. 

No.129(V) dtd.01.02.2020. 

6. The claim of the appellant-dealer was denied by the 

learned STO. It is to be remembered that due to the fault of 

the selling dealer, the assessee-dealer should not suffer. The 

authority has also to rely upon the documents produced 

before him in support of the claim that the assessee-dealer 

has paid tax to the selling dealer (if any) if the documents are 

found genuine.  

 The claim of ITC can only be set off from the 

output tax under the OVAT Act and no set off can be allowed 

otherwise. The allowance of set of ITC is conditional in nature 

as per the provisions of the Act. The amount of set off of ITC is 

only from the output tax under the Act and there is no 

independent right to a set off. The entitlement to a set off is 

created by the taxing statute and the terms on which a set off 

is granted by the legislation must be strictly observed. In view 

of such discussion I rely on the decision of our own Hon’ble 

High Court as reported in (2012) 56 VST 68 (Orissa) in the 

case of National Aluminium Company Ltd. v. Dy. 
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Commissioner of Commercial Taxes, Bhubaneswar III 

Circle, Khurda, where the Hon’ble Court have highlighted 

about the set off as follows- 

  “Input” has been defined in Section 2(25) to 
mean that any goods purchased by a dealer in the 

course of his business for resale or for use in the 
execution of works contract, in processing or 
manufacturing, where such goods directly goes 
into composition of finished products or packing of 

goods for sale, and includes consumables directly 
used in such processing or manufacturing. Section 

2(26) defines “input tax” to mean tax collected and 
payable under this Act in respect of sale to a 
registered dealer of any taxable goods for use in the 
course of his business, but does not include tax 
collected on the sale of goods made to a 
commission agent purchasing such goods on 

behalf of such dealer. “Input-tax credit” as defined 
under Section 2(27) of the OVAT Act means the 
setting off of the amount of input tax or part 
thereof under Section 20 against the output tax, by 

a registered dealer other than a registered dealer 
paying turnover tax under Section 16. 

  On a conjoint reading of Section 2(25), 
Section 2(26) and Section 2(27) of the OVAT Act, it 
is amply clear that a registered dealer under the 
OVAT Act shall be entitled to set off the tax paid on 
the purchase of goods effected by such dealer 
either for resale or for use in execution of works 

contract or for manufacture and processing against 
the output tax, that is the tax payable on sale of 
any taxable goods.” 

 
7. It is the settled principle of law that no ITC can be 

allowed on bogus transactions and billing and when 

genuineness of the transactions are doubtful. The onus for 

claim of ITC is on the dealer-purchaser which is to be proved 

beyond reasonable doubt. In Commissioner of Customs 

(Import), Mumbai v. M/s. Dilip Kumar and Co. (2018) 9 
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SCC 1 the Hon’ble Apex Court held that exemption has to be 

strictly construed and to be proved by the person who claims 

the same to avail the benefit. 

 A bonafide purchasing dealer cannot be denied his 

claim because of the intentional default of the selling dealer 

over whom the purchasing dealer has no control. The taxing 

authority may also as per law collect tax from the defaulting 

dealer and punish him, but it is to be seen whether the selling 

dealer is a registered dealer or not. If the purchasing dealer 

has shown that he has complied with the requirements he 

cannot be denied ITC only because the selling dealer fails to 

discharge his obligation under the Act by not depositing the 

tax collected under the law.  

8. It is held that mismatch of ITC can never be a 

ground to disallow ITC to a bonafide purchasing dealer who 

has acted in good faith. But in the event it is found that the 

selling dealer is a fake dealer where there is no question of 

collection and payment of output tax, in that event it is 

nothing but a commission of fraud and the question of ITC 

shall not arise. Hence this is a fit case where the matter 

should be remitted back for a limited purpose of enquiry into 

the identity of the selling dealer and to determine the 

legitimacy of the claim of ITC. As regards the question of 

imposition of penalty it is the mandate of the provision u/s.42 

of the OVAT Act that in case of wrong claim of ITC or 

erroneous claim of ITC, the dealer can be assessed u/s.42(3) 

or 42(4) of the OVAT Act. Further, Sec.42(5) of the OVAT Act 

speaks of penalty as a mandatory consequence in case the 

dealer is found liable to pay tax in an assessment u/s.42(3) or 
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42(4) of the OVAT Act. Thus when there is an assessment 

u/s.42 of the OVAT Act and there is a wrong claim of ITC, 

then penalty can be imposed in that case. However, in the 

case in hand, the question of penalty will arise only when it is 

found that the claim of the dealer for the admissible ITC is 

found wrong. In view of such analysis, I hold that the matter 

is to be remitted back to the learned STO for fresh assessment.  

9. In view of the discussion made above, the appeal is 

allowed and the impugned order is hereby set aside. The 

matter is remanded to the learned STO to ascertain the 

genuineness of the claim of the appellant-dealer by examining 

the document accepted as additional evidence and to pass a 

fresh order of assessment on consideration of the entire 

observations made in the foregoing paragraphs. The learned 

STO is further directed to complete the assessment within a 

period of three months from the date of receipt of this order. 

The cross objection is accordingly disposed of. 

 
Dictated & corrected by me,                             

            
            Sd/-         Sd/- 

   (A.K. Dalbehera)                    (A.K. Dalbehera) 
1st Judicial Member    1st Judicial Member 

 

 


