
BEFORE THE FULL BENCH: ODISHA SALES TAX TRIBUNAL, 

CUTTACK. 

            S.A.No. 205(ET)/2015-16 
 

(Arising out of order of the ld. DCST (Appeal), Koraput Range, 
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P R E S E N T :  

 Sri A.K. Dalbehera    Smt.Sweta Mishra    &     Sri S. Mishra 

Judicial Member-I     Judicial Member-II      Accounts Member-II 

 

M/s. Sumitra Enterprises, 

Rangabali Kumbha Road, 

Dist. Koraput.      .… Appellant 

-Versus- 

State of Odisha represented by the 

Commissioner of Sales Tax, 

Orissa, Cuttack.     .… Respondent 

 

For the Appellant  : Mr. N. Ananda Rao, A.R. 

For the Respondent  : Mr. D. Behura, Standing Counsel 

 

(Assessment Period : 01.04.2012 to 31.03.2014) 

Date of Hearing: 06.04.2021     ***  Date of Order: 12.04.2021 

 

ORDER 

 
This appeal is directed against the order of the 

learned First Appellate Authority/Deputy Commissioner of 

Sales Tax (Appeal), Koraput Range, Jeypore (in short, 

FAA/DCST) in First Appeal No. AAE(KOR)08/15-16 

dtd.30.01.2016 in confirming the assessment order passed by 

the learned Assessing Authority/Sales Tax Officer, Koraput 

Circle, Jeypore (in short, AA/STO) for the assessment period 

from 01.04.2012 to 31.03.2014 u/s.9C of the Odisha Entry Tax 

Act, 1999 (in short, OET Act). 
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2.  The brief facts of the case are that : 

 The dealer-appellant M/s. Sumitra Enterprises, a 

proprietorship firm, carries on business in PDS kerosene oil at 

Koraput on wholesale basis. He purchases such goods from 

HPCL, Visakhapatnam, Andhra Pradesh. The tax audit of the 

dealer was completed by the team of Sales Tax Officers of 

Koraput Range. Basing on a tax audit report, the Assessing 

Officer has assessed the dealer u/s.9C of the OET Act for the 

above period. The dealer has purchased kerosene oil from 

outside the State worth Rs.88585244/- on which entry tax is 

payable at Rs.885852.44, but the dealer has paid Rs.787379/- 

leaving further amount of Rs.98473.44 which is payable. On 

this amount, he has imposed penalty of Rs.196946.88 u/s.9C(5) 

of the OET Act. Thus, the assessing officer has passed the 

assessment order raising total demand of Rs.295420/- in round 

figure.  

3.  Being aggrieved with the order of assessment, the 

dealer preferred first appeal before the learned First Appellate 

Authority/DCST (Appeal), Koraput Range, Jeypore, who in 

turn, dismissed the appeal and confirmed the order of 

assessment. 

4.  Being further aggrieved with the order of the 

learned FAA/DCST (Appeal), Koraput Range, Jeypore, the 

dealer knocked the door of this Tribunal by way of filing of 

second appeal, with contention that, the order passed by the 

learned FAA by confirming the order of the learned Assessing 

Officer is without appreciation of facts and merits of the case. 

5.  Cross objection has been filed by the State-

respondent in this case. 
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6.  Learned Advocate appearing on behalf of the 

dealer has vehemently argued that, the order of assessment as 

framed by the learned Assessing Officer is illegal, unjust and 

unwarranted and the same is not in reference to the facts and 

circumstances of the case. The dealer-appellant in the instant 

case deals in supply of PDS kerosene oil and all his purchases 

are made on proper bills issued by the oil corporations. The 

dealer-appellant has maintained his books of accounts in the 

regular course of business transactions. The supply of PDS 

kerosene is distributed to the sub-wholesalers appointed by the 

Civil Supplies Department. The goods sold by the appellant-

dealer are not manufactured inside the State of Odisha hence 

the goods are not liable for entry tax as per the decision in the 

case of M/s. Reliance Industriance Ltd. –Vrs. State of Orissa 

reported in (2008) 16 VST 85. There is also no good ground 

with the learned Assessing Officer to impose penalty which is 

to be waived of because there cannot be any levy to tax on 

goods.  The learned Assessing Officer as well as the First 

Assessing Authority without considering the aforesaid facts 

has raised the tax demand and also imposed penalty thereon 

which is against the principles of natural justice. The learned 

Advocate for the dealer has cited two judgements i.e. Ruchak 

Metals –vrs. State of Tamil Nadu reported in (2011) 41 VST 63 

(Mad) and M.G. Garments –vrs. Sales Tax Officer, 

Investigation Unit, Bhubaneswar & Others reported in (2009) 

19 VST 372 (Ori) in support of his stand. Perused the 

judgements cited by the learned Advocate for the dealer. He 

has prayed to allow the appeal filed by the dealer and to set-

aside the order of the learned FAA. 
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7.  On the other hand, during the course of hearing, 

learned Standing Counsel, Mr. Behura for the State argued 

that, the order of the learned FAA appears to be just and 

proper. The grounds raised in the appeal petition are 

misconceived and liable to be dismissed in toto. There is no 

reasonable merit in the second appeal filed by the dealer, 

which is not sustainable in the eyes of law. The learned 

Assessing Officer and First Appellate Authority have rightly 

completed the assessment/appeal basing on the statutory 

provisions under the Act and Rules. The Hon’ble Apex Court 

has upheld the validity on imposition of entry tax in the case 

the goods are not manufactured within the State, so the case 

cited by the dealer has already been dismissed by the Hon’ble 

Apex Court. The order of the learned FAA is crystal clear with 

respect to the other points raised by the dealer. He has dealt 

each and every item which is self-explanatory in nature and 

requires no further interference by this Tribunal.  

In the case of Indodan Industries Ltd. –vrs. State of U.P. 

reported in (2010) 27 VST 1 (SC), it was held that the interest 

is compensatory in nature in the sense that when the assesee 

pays tax after it becomes due, the presumption is that the 

department has lost the revenue during the interregenum 

period and that the assessee enjoys that amount during the 

said period and in order to recover the lost revenue, the levy of 

interest is contemplated.  

The grounds of appeal as filed by the dealer-appellant 

has got no merit nor based on the mandate of the OET Act and 

Rules. The dealer-appellant has cited wrong decision to 

mislead the Tribunal.  
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So, he has prayed to dismiss the appeal filed by the 

dealer and to confirm the order of the learned FAA. 

8.  Heard the learned Advocate Mr. N. Anand Rao 

appearing on behalf of the dealer and learned Standing 

Counsel Mr. D. Behura on behalf of the State. Gone through 

the grounds of appeal, impugned orders of appeal and 

assessment and cross objection filed by the State-respondent. 

Analysed the arguments of both the sides at the time of 

hearing. Perused the materials available on record. In this 

case, the dealer-appellant has mainly agitated about 

imposition of penalty which is arbitrary amongst other 

grounds. It was contended that the circular of sales tax 

department has clearly advised not to impose penalty. In 

S.A.Nos. 133(C) of 2017-18 and 2(C) of 2018, the Division 

Bench of this Tribunal has directed the first appellate 

authority to levy interest on the ultimate tax dues of the 

dealer-assessee in accordance with law. Hence, in the present 

case the penalty imposed is arbitrary and unjustified and as 

such the same is deleted and in the light of the above 

discussion, it is necessary to levy interest on the tax due for 

which the matter should be remitted back to the learned 

Assessing Officer for necessary computation. Accordingly, it is 

ordered.  

9.  The appeal filed by the dealer is allowed in part on 

contest. The order of the learned FAA is hereby set-aside. The 

matter is remitted back to the learned Assessing Officer for 

necessary computation by levying interest on the tax due 

instead of penalty as per the provision of law giving the dealer 

a reasonable opportunity of being heard preferably within a 

period of three months from the date of receipt of this order. 
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The cross objection filed by the State-respondent is disposed of 

accordingly. 

 

Dictated and Corrected by me, 

 

     Sd/-         Sd/- 

   (S. Mishra)      (S. Mishra) 

    2nd Judicial Member                 2nd Judicial Member 

 

                  I agree,  

              Sd/-         

              (A.K. Dalbehera) 

            Judicial Member-I 

I agree, 

 

        Sd/- 

                  (S. Mishra) 

            Accounts Member-II 

 


