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O R D E R 

 

 

 
 This appeal is directed against the order 

dtd.27.10.2018 passed by the learned Joint Commissioner of 

Sales Tax (Appeal), Ganjam Range, Berhampur (hereinafter 

referred to as, the learned JCST) in First Appeal Case No. 

AAC-13/2015-16, wherein he reduced the demand to 

Rs.10,20,629.00 from Rs.17,92,794.00 passed by the learned 

Sales Tax Officer, Assessment Unit, Rambha (hereinafter 
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referred to as, the learned STO) for the assessment period 

01.04.2012 to 31.03.2014 u/r.12(3)(f) of the Central Sales Tax 

(Orissa) Rules, 1957 (hereinafter referred to as, the CST(O) 

Rules). 

2. The brief facts of the case are that, the appellant-

dealer is a proprietorship concern engaged in processing 

cashew kernels from cashew nuts. For the processing and 

trading of such cashew kernels the appellant-dealer used to 

purchase raw cashew nuts from the registered dealers of 

Odisha, unregistered dealers i.e. the local cultivators, from 

dealers of outside the State of Odisha and also by way of 

import from outside the territory of India. The appellant-dealer 

is also engaged in sales of cashew kernels and raw cashew 

nuts by way of intrastate sales, interstate sales against „C‟ 

forms and in course of export u/s.5(3) of the CST Act against 

„H‟ form and other documents. A tax audit was conducted and 

after completion of audit, the audit team submitted the Audit 

Visit Report (in short, the AVR). The appellant-dealer appeared 

and produced the books of account for the aforesaid period 

which were verified with reference to the periodical returns 

filed which revealed that the appellant-dealer had sold goods 

on interstate transactions against „C‟ form and „H‟ form. On 

verification, the Audit Team found that although the 

appellant-dealer had declared his CST GTO at 

Rs.62,82,07,828.00 and CST TTO at Rs.5,42,15,140.00 under 

the period of audit but on demand the appellant-dealer failed 

to submit 11 nos. of „C‟ form of value involved Rs.66,64,581.00 

(including CST @ 2%) and one number of „H‟ form of value 
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involved Rs.38,98,692.00 before the Audit Team. The 

proprietor of appellant-dealer‟s firm submitted one „C‟ form 

valued at Rs.4,89,600.00 and one „H‟ form valued at 

Rs.38,98,692.00 which were allowed. The learned STO found 

from the record that 39 nos. of „C‟ form and one no. of „H‟ form 

were not available in the record furnished by the Audit Team. 

As per the learned STO the appellant-dealer could not be able 

to produce 39 nos. of „C‟ form and one number of „H‟ form 

valued at Rs.4,86,35,232.00 and Rs.36,22,223.00 respectively 

for which the learned STO proceeded to raise demand as if the 

appellant-dealer had not submitted any declaration form. The 

learned STO determined the GTO at Rs.6,28,20,728.00. After 

allowing a sum of Rs.38,98,692.00 towards transaction of 

form „H‟ and Rs.10,84,673.00 towards CST collection, the net 

turnover was determined at Rs.5,78,37,363.00. The total tax 

payable came to Rs.28,77,468.00 and having deposited a sum 

of Rs.10,84,674.00 through e-payment, the balance tax 

payable came to Rs.17,92,794.00. 

3. Being aggrieved by the order of the learned STO, 

the appellant-dealer preferred an appeal before the learned 

JCST. Being further aggrieved by the order of the learned 

JCST, the appellant-dealer has preferred this second appeal.  

4. The appellant-dealer has come up with the second 

appeal on the grounds that the order of the learned JCST is 

arbitrary and unwarranted; that necessary steps should be 

taken to ascertain the correct position of the forms; that levy 

of interest is not justified and that the learned JCST failed to 

observe the mandatory requirement prescribed under the CST 
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Act. The appellant-dealer has also filed the written notes of 

submission relying upon two orders of this Tribunal vide S.A. 

No.170(V)/2017-18, disposed of on 16.02.2019 and S.A. 

No.8(C) of 2017-18, disposed of on 27.11.2018. 

 On the other hand the respondent-Revenue has 

filed cross objection supporting the order of the learned JCST.  

5. Heard the learned Counsel for the appellant-dealer 

and the learned Addl. Standing Counsel for the respondent-

Revenue. Perused the materials available on record so also the 

orders passed by both the fora below. I also perused the 

grounds taken in the second appeal, facts brought in the 

written notes of submission so also the plea taken in the cross 

objection. From the facts and circumstances of the entire case 

it is necessary to decide two aspects: first, whether the 

appellant-dealer is responsible for misplacement of declaration 

forms received by the Audit officer as reflected in the AVR; 

secondly, whether in the facts and circumstances of the case 

levy of interest is justified. 

6. As per the AVR, the dealer failed to submit eleven 

numbers of „C‟ forms and one number of „H‟ form and 

accordingly the tax due to be paid by the appellant-dealer was 

calculated at Rs.5,21,628.75. But the learned STO held that 

all those forms were not available in the record furnished by 

the Audit team. It was further held that as because the 

appellant-dealer could not produce those forms, the value of 

„C‟ forms received amounting to Rs.4,86,35,232.00 and value 

of „H‟ form received amounting to Rs.36,22,223.00 (as reflected 

in the AVR) were disallowed. This indicates that the learned 
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STO has gone beyond the AVR. If such forms were not found 

in the record the appellant-dealer should not be held 

responsible. In fact the appellant-dealer is in no way 

responsible for that and there is no provision under law to 

produce the duplicate. On the other hand, the Revenue is 

responsible for the same. It is unfortunate that the fora below 

for no fault of the appellant-dealer disallowed his genuine 

transaction even if he had produced the declaration forms. 

The learned JCST upon production of twelve declaration forms 

in form „C‟ and considering one more „C‟ form and one „H‟ form 

on record calculated the tax due. So there is mismatch and it 

is difficult to ascertain the exact number of „C‟ declaration 

forms. Similar issue has been settled by this Tribunal in S.A. 

No.170(V) of 2017-18, disposed of on 16.02.2019. In the said 

order it has been categorically held as follows: 

 “The impugned order is very cryptic and 
unreasoned one so far as the acceptance of the 

declaration form is concerned. So, it is found 
necessary for scrutiny of the genuineness of the 
declaration forms on production of the original by 
the dealer or otherwise by reliable evidence from 
the purchasers of the dealer to the satisfaction of 
the authority. Be that as it may, it is held that, the 

findings of FAA on this point is not sustainable.” 
 
 Accordingly, the appeal was allowed and the matter 

was remitted back for assessment afresh. 

 As regards the second aspect, I find that levy of 

interest is just and proper in view of the different orders 

passed by this Tribunal. However, levy of interest for missing 

„C‟ forms is not proper as the appellant-dealer is in no way 
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responsible for that. However, for non-submission of other 

forms interest is leviable.  

7. In the case of Indodan Industries Ltd. vs. State 

of UP, reported in [2010] 27 VST 1 (SC), it was held that the 

interest is compensatory in nature in the sense that when the 

assessee pays tax after it becomes due, the presumption is 

that the department has lost the revenue during the 

interregnum period and that the assessee enjoys that amount 

during the said period and in order to recover the lost revenue, 

the levy of interest is contemplated. 

8. It is well settled that the dealer is required to file 

return on the due date along with necessary documents 

claiming exemption if any. So when he failed to submit the 

remaining declaration forms with return he is required to pay 

interest which must be calculated from the date of the return 

filed by the dealer. The appellant-dealer has failed to produce 

the remaining „C‟ & „H‟ forms before the learned STO and the 

learned JCST. The appellant-dealer has also failed to produce 

the same before this Tribunal. Thus the dealer is liable to pay 

interest calculated from the date of filing of return. In the case 

in hand, the appellant-dealer was required to furnish the 

necessary declaration forms within the period stipulated in 

order to claim benefit of concessional rate of tax and 

exemption from payment of tax as per returns. At the time of 

filing of returns, it was within its knowledge that it was 

required to comply with the statutory mandate and it knew 

that it had not complied with such requirement. Therefore, in 

the self-assessment scheme it knew the quantum of “tax due” 
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as per return. Since it had not deposited the “tax due” as per 

return, the Revenue is required to be protected for such 

default on the part of the dealer. No reasonable excuse is also 

explained by the appellant-dealer in this regard. Therefore, in 

order to compensate the Revenue it is necessary to invoke 

Rule 8 of the CST(O) Rules. This Tribunal has taken similar 

view in many cases relied upon by the Revenue. The Full 

Bench of this Tribunal in the case of M/s. G.K. Pulses 

Manufacturing Pvt. Ltd. v. State of Odisha vide S.A. No.7(C) of 

2016-17, disposed of on dtd.15.09.2020 have reached at a 

logical conclusion that the dealer-assessee miserably failed to 

furnish the declaration forms and for the fact that penalty was 

deleted in view of a Circular dated 20.04.2015 issued by the 

Commissioner of Commercial Taxes, Odisha, Cuttack, it is a 

fit case, where interest should be levied for the alleged default 

of the dealer-assessee and accordingly passed order directing 

the Assessing Authority to recompute the tax liability of the 

dealer-assessee. Similar view has also been taken by a 

Division Bench of this Tribunal vide S.A. Nos. 133(C) of 2017-

18 & 2(C) of 2018, wherein the Tribunal directed the first 

appellate authority to levy interest on the ultimate tax dues of 

the dealer-assessee in accordance with law. Hence, in the 

present case it is necessary to levy interest on the tax due for 

which the matter should be remitted back for necessary 

computation. In view of the decision of the Full Bench of this 

Tribunal narrated supra the decision of the Division Bench 

relied upon by the appellant-dealer vide S.A. No.8(C) of 2017-

18, shall be of no use to him.  
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9. From the aforesaid discussion, it is apt clear that 

the matter should be remitted back to the learned STO to 

examine the submission of „C‟ forms which were lost from the 

custody of the department and to that effect the learned STO 

shall take necessary steps as per the provisions of law. 

Interest cannot be levied for the missing „C‟ forms under 

question but interest should be levied for the non-submission 

of other wanting declaration forms. Assessment is to be made 

afresh in this regard.  

10. The appeal is allowed on contest and the impugned 

order is set aside. The matter is remitted back to the learned 

STO for fresh assessment as per the observations made above 

which shall be completed within a period of three months from 

the date of receipt of this order. The cross objection is 

disposed of accordingly. 

 
Dictated & corrected by me,                             

            
            Sd/-         Sd/- 
   (A.K. Dalbehera)                    (A.K. Dalbehera) 
1st Judicial Member    1st Judicial Member 

 

 

 

 

 


