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O R D E R 

 

 

 
 This appeal is directed against the order 

dtd.31.03.2014 passed by the learned Joint Commissioner of 

Sales Tax, Ganajm Range, Berhampur (hereinafter referred to 

as, the learned JCST) in First Appeal Case No. AA.(V)17/2013-

14, wherein he confirmed the order of the learned Asst. 

Commissioner of Sales Tax, Ganjam II Circle, Berhampur 

(hereinafter referred to as, the learned ACST) for the 
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assessment period 01.04.2007 to 31.03.2011 u/s.42 of the 

Orissa Value Added Tax Act, 2004 (hereinafter referred to as, 

the OVAT Act). 

2. The brief facts of the case are that, the appellant-

dealer is engaged in processing rice bran oil and by-products 

D-oil bran and effected purchase and sales from inside as well 

as outside the State of Odisha. It maintained purchases, sales, 

tax/retail invoice and purchase invoice manually but did not 

maintain any separate account of stock. Pursuant to Audit 

Visit Report (in short, the AVR) submitted by the STO, Audit 

Unit, Ganjam Range, Berhampur, the learned ACST issued 

notice to the appellant-dealer. In response to the notice, the 

Director of the firm appeared and produced the books of 

account. It was seen that the appellant-dealer had effected 

total purchase of goods worth Rs.6,90,06,060.00 excluding 

ITC claim of Rs.1,85,171.00. Out of the total purchases, the 

appellant-dealer had returned the sale turnover of 

Rs.2,33,58,650.00 excluding output tax collection of 

Rs.1,40,268.00. Since the appellant-dealer failed to produce 

the original money receipts in support of his claim, the learned 

ACST did not take into consideration the payments made at 

different checkgates for an amount of Rs.1,40,268.00. Basing 

on the AVR, the learned ACST determined the GTO and TTO at 

Rs.2,33,58,652.00 and Rs.35,06,698.00 raising a tax demand 

of Rs.4,20,840.00 including penalty u/s.42(5) of the OVAT 

Act. 

3. Being aggrieved by the order of the learned ACST, 

the appellant-dealer preferred an appeal before the learned 
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JCST who confirmed the order of the learned ACST. Being 

aggrieved by the order of the learned ACST, the appellant-

dealer has preferred this second appeal.  

4. The appellant-dealer has come up with the second 

appeal on the grounds that the order passed by the learned 

JCST by confirming the order of the learned ACST is without 

appreciation of facts and merit of the case and hence bad in 

law and needs to be quashed by the Tribunal; that the learned 

JCST as well as the learned ACST erred in law by not allowing 

the ITC on purchases on the ground that the petitioner has 

not claimed the same; that there is no justification in not 

allowing the challan payment and money receipts by the 

learned ACST as well as the learned JCST on the grounds that 

the VATIS system did not reflect the challan payments and 

submission of copies of money receipts; that the petitioner had 

submitted the original challan or the money receipts at the 

time of submission of returns filed periodically in manual 

form; that the learned ACST as well as the learned JCST did 

not refer to the returns filed by the appellant-dealer and that 

the penalty imposed is unwarranted. 

 On the other hand, the respondent-Revenue has 

not filed any cross objection.  

5. Heard the learned Counsel for the appellant-dealer 

and the learned Addl. Standing Counsel for the respondent-

Revenue. Perused the materials available on record so also the 

orders of both the fora below. I also perused the grounds of 

appeal. The Audit Visit Report indicates that there is no 

discrepancy in the transactions. The audit verified the 
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transactions of purchases and sales and cross verified with 

the purchase and sale account of the appellant-dealer and 

found no discrepancy. The audit report further reveals that 

the appellant-dealer maintains purchase, sale, tax/retail 

invoice manually but does not maintain any separate account 

of stock. It has also been stated in the AVR that the appellant-

dealer has claimed ITC on the tax paid on purchases of 

taxable goods from registered dealers inside the State of 

Odisha through tax invoices and collected VAT at the time of 

sale, depositing the differential tax at the time of filing returns. 

From the accounts of the appellant-dealer it was revealed that 

the appellant-dealer paid VAT by way of challan and checkgate 

payment amounting to Rs.1,40,267.91 but on demand the 

appellant-dealer could not produce the details of the challan 

which could be cross verified at the time of assessment. The 

discrepancy detected by the audit team mainly related to two 

disputes, first the appellant-dealer did not appear for 

production of C.A. Audit Report, secondly the appellant-dealer 

could not produce the stock account of its firm. The report 

was made by the audit team to impose penalty u/ss.65(2) and 

61(5) of the OVAT Act was dropped by the learned ACST being 

without jurisdiction. It was stated in the assessment order 

that the Director of the appellant-dealer‟s firm could not 

produce the money receipts of checkgate and challan for 

which it was not possible to allow deduction. It was also 

verified from VATIS but payments was not forthcoming 

regarding payment of Rs.1,40,268.00 for which the claim of 

deposit was disallowed. With such findings the learned ACST 



 

-: 5 :- 
 

determined the GTO, TTO and tax payable by the appellant-

dealer. 

6. The learned JCST has thoroughly analyzed the 

order of the learned ACST. The learned JCST confirmed the 

order of the learned ACST on the ground that the learned 

Counsel for the appellant-dealer could not produce the 

particulars of payment of VAT by way of challan and the 

original money receipts of checkgate payment in order to 

substantiate the allegations as leveled against the appellant-

dealer firm. Moreover, the particulars of payment were verified 

from the VATIS software but the said deposit was not found 

there for which the claim of deposit was disallowed and the 

learned JCST also confirmed the same. The learned ACST at 

page-3 of his order has stated as follows:- 

 “*** The company paid VAT by way of challan and 

money receipt of check gate amounting to 

Rs.1,40,268.00.*** 

 That the Director could not produce the money 

receipts of check gates and challan so it is not 

possible to allow such deduction. It is also verified 

from VATIS, the payments could not forthcoming 

payment of Rs.1,40,268.00. Hence the claim of 

deposit is disallowed.” 

 
 The learned JCST at page-3 of the appellate order 

observed as follows:- 

 “*** At this forum, the learned Advocate of the 

appellant could not able to produce particulars of 

payment of VAT by way of challan and the original 
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money receipts of check gate payment in order to 

substantiate the allegations as leveled against the 

dealer-firm. The learned assessing officer at the 

assessment stage has also verified these payment 

particulars from the VATIS software, however, the 

deposit was not found and hence, the claim of 

deposit was disallowed and assessed the dealer in 

a rightful manner, which needs no interference. 

***” 

 
 From the aforesaid narration of factual position, it 

is crystal clear that the appellant-dealer has failed to 

substantiate its claim by adducing necessary evidence 

showing payments made to the Department.  

7. The person asserting the fact is required to lay 

evidence. No scrap of document has been furnished by the 

appellant-dealer showing that it has deposited the amount to 

the tune of Rs.1,40,268.00. Section 101 of the Indian Evidence 

Act deals with „burden of proof‟, which provides on whom the 

burden would lie to prove a particular fact. The burden of 

proof is generally cast upon the person who asserts the 

existence of a particular fact and also on the person who is 

bound to prove the existence of any fact. Section 103 further 

suggests that the burden of proof as to any particular fact lies 

on that person, who wishes the Court to believe in its 

existence, unless it is provided by any law that the proof of 

that fact shall lie on any particular person. Ordinarily, the 

burden of proof would be on the party who asserts the 

affirmative of the issue and it rests, after evidence is gone into, 
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upon the party against whom, at the time the question arises, 

judgment would be given, if no further evidence were to be 

adduced by either side : Anil Rishi Vrs. Gurbaksh Singh, 

(2006) 5 SCC 558. 

8. At this juncture this Tribunal may take cognizance 

of the provision contained in Section 95 of the OVAT Act which 

deals with burden of proof. Section 95(1) stands thus: 

 “95. Burden of proof.- 
(1) Where any dealer claims that- 

(a) to (i) XXX 
(j) any amount has been paid by him as 

tax, interest or penalty under this Act; 
 the burden of so proving shall be on 

him and for the purpose of proving one 
or all or any of the claims, he shall 

produce or furnish such documents 
containing such particulars, within 
such time, before such authority and in 

such manner, as may be prescribed and 
such authority may, for sufficient 
reasons, require him to produce such 

further evidence as it may deem 
necessary, and where no document has 
been prescribed, such authority may 
require such evidence to be produced 
before it as it may deem necessary.” 

 It is seen that, no iota of evidence was adduced by 

the appellant-dealer during the course of hearing of the 

second appeal nor before any of the authorities below as 

regards deposited amount of Rs.1,40,268.00, for which the 

concurrent finding of fact by both the authorities below does 

not warrant any interference. The penalty imposed on the tax 

due is also proper as per Sec.42(5) of the OVAT Act. Hence, it 

is ordered.  



 

-: 8 :- 
 

9. The appeal being devoid of any merit stands 

dismissed and the impugned order is hereby confirmed.  

Dictated & corrected by me,                             

            Sd/-        Sd/- 
   (A.K. Dalbehera)                    (A.K. Dalbehera) 
1st Judicial Member    1st Judicial Member 

 


