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O R D E R 

 

 

 
 This appeal is directed against the order 

dtd.10.10.2017 passed by the learned Joint Commissioner of 

Sales Tax, Balasore Range, Balasore (hereinafter referred to as, 

the learned JCST) in First Appeal Case No. AA-28/MB-2016-

17(VAT), wherein he confirmed the assessment made by the 

learned Deputy Commissioner of Sales Tax, Mayurbhanj 

Circle, Baripada (hereinafter referred to as, the learned DCST) 

for the assessment period 01.04.2013 to 31.03.2015 u/s.42 of 
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the Orissa Value Added Tax Act, 2004 (hereinafter referred to 

as, the OVAT Act). 

2. The brief facts of the case are that, the appellant-

dealer is a proprietorship concern dealing in agricultural, 

forestry and horticultural machinery, cement, chemical 

fertilizers, pesticides, iron bars and rods on retail sale basis. 

On the basis of the Audit Visit Report (in short, the AVR) 

submitted by the Assessment Unit, Rairangpur, the appellant-

dealer on notice appeared and produced the books of account 

relating to purchase and sale register and invoices and details 

of purchase statement. On verification it was found that the 

appellant-dealer had disclosed gross purchase at 

Rs.1,03,44,820.00 and availed ITC of Rs.8,07,754.00. As per 

the pre-audit the appellant-dealer had availed ITC of 

Rs.1,00,386.00 for the year 2013-14 and Rs.57,944.00 for the 

year 2014-15 against fake TIN. The appellant-dealer had 

disclosed gross purchases at Rs.1,03,44,820.00 and gross 

sales at Rs.1,06,28,568.00, input tax was claimed at 

Rs.8,07,754.00 and output tax was disclosed at 

Rs.8,15,668.00. Accordingly, the GTO was determined at 

Rs.1,06,62,098.00. Tax @ 5% on Rs.8,70,940.00 came to the 

tune of Rs.43,547.00 and tax @ 13.5% on Rs.57,19,410.00 

came to Rs.7,72,121.00. The total tax came to Rs.8,15,668.00. 

The appellant-dealer had paid an amount of Rs.7,916.00 at 

the time of filing of returns and an amount of Rs.6,49,424.00 

was allowed towards ITC on purchase from registered dealers 

of inside the State of Odisha. So, the balance tax came to 

Rs.1,58,328.00 with penalty of Rs.3,16,646.00 thus the total 

came to Rs.4,74,984.00 which the appellant-dealer was 



 

-: 3 :- 
 

required to pay. Being aggrieved by the order of the learned 

DCST, the appellant-dealer had preferred an appeal before the 

learned JCST. The learned JCST without interfering with the 

order of the learned DCST just confirmed the order of the 

assessment. Being aggrieved by the order of the learned DCST, 

the appellant-dealer preferred an appeal before the learned 

JCST who confirmed the order of assessment. Being further 

aggrieved by the order of the learned JCST, the appellant-

dealer has preferred the second appeal.  

3. Initially because of the non-appearance of the 

appellant-dealer the order was passed exparte. However, the 

said exparte order was set aside and the matter was heard on 

merit in presence of the learned Counsels from both the sides. 

It was submitted by the learned Counsel for the appellant-

dealer that the appellant-dealer produced all the tax invoices 

against ITC claim before the learned DCST for verification. The 

said tax invoices were also submitted before the learned JCST 

for verification of the ITC claimed by the appellant-dealer. But 

the learned JCST did not consider the same and confirmed the 

assessment order passed by the learned DCST which is 

incorrect and bad in law as submitted by the learned Counsel 

for the appellant-dealer. It was stated in the grounds of appeal 

that the ITC of Rs.1,58,330.00 was not taken into account by 

the learned DCST at the time of assessment nor at the first 

appeal stage. In such view of the matter it was brought in the 

grounds of appeal that TIN-21781501286 and 21351118895 

mentioned in the AVR relate to M/s. Patra Traders and M/s. 

Crystal Corporation Protection Pvt. Ltd. and both are 

registered dealers. The appellant-dealer purchased goods from 
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the said two dealers regularly and duly accounted for the 

same in the books of account but both the fora below treated 

the said TIN as fake without any basis as stated in the 

grounds of appeal. It was also brought in the grounds of 

appeal that the audit team only mentioned in the AVR about 

ITC mismatch report but nowhere it has been mentioned 

about the source of detection of mismatch of ITC and on the 

basis of such report the learned DCST completed the 

assessment disallowing the input tax without any basis. To 

that effect the learned Addl. Standing Counsel did not object.  

4. It is seen from the record that the Revenue has 

failed to place the LCR knowing fully will that the matter is 

being reheard on merit. It was submitted by the learned 

Counsel for the appellant-dealer that all the tax invoices 

relating to the mismatch were submitted but the learned JCST 

has not considered the same and confirmed the order of 

assessment although the appellant-dealer maintained regular 

books of account correctly by depositing the due tax in time. 

The learned Counsel for the appellant-dealer urged for remand 

of the matter to the learned DCST for verification of the 

original tax invoices. The learned Addl. Standing Counsel 

fairly conceded the same by submitting that the matter should 

be remitted back to the learned DCST for the ends of justice. 

However, the learned Addl. Standing Counsel submitted that 

the appellant-dealer should in turn submit the complete 

books of account before the learned DCST for verification. 

Taking the contention of both the sides into consideration I 

am convinced that the matter should be remitted to the 

learned DCST for verification as narrated supra. The learned 
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Counsel for the appellant-dealer also cited an order of the Full 

Bench of this Tribunal vide S.A. No.389 (VAT) of 2015-16 

disposed of on dtd.15.09.2020. In the said case this Tribunal 

was of the view that for the alleged default of the selling dealer 

in filing return or showing nil output tax the dealer-assessee 

cannot be penalized and denied ITC adjustment and to that 

extent it can be fairly said that the authorities below fell into 

error which therefore deserves to be interfered with. In view of 

the aforesaid discussion it is necessary to remand the matter 

for fresh computation. Hence, it is ordered. 

5. The appeal is allowed and the impugned order is 

hereby set aside. The matter is remitted back to the learned 

DCST for recomputation of tax liability of the appellant-dealer 

for the period under assessment in the light of the 

observations made above preferably within a period of three 

months from the date of receipt of this order. The appellant-

dealer is directed to produce all the books of account and 

other relevant documents before the learned DCST for 

necessary verification. The cross objection is disposed of 

accordingly.   

 
Dictated & corrected by me,                             

            

            Sd/-         Sd/- 
   (A.K. Dalbehera)                    (A.K. Dalbehera) 
1st Judicial Member    1st Judicial Member  


