
 

BEFORE THE SINGLE BENCH: ODISHA SALES TAX TRIBUNAL, 
CUTTACK. 

     S.A.No. 130(V)/2017-18 

(From the order of the ld.JCST, Ganjam Range, Berhampur, in Appeal 
No. AAV.11/2015-16, dtd.31.05.2017, confirming the assessment 

order of the Assessing Officer) 
 

Present:         Sri S. Mohanty                     
                  2nd Judicial Member                  
 

M/s. Shree Balaji Enterprises, 
Gate Bazar Square, Berhampur.     … Appellant 

-Versus- 
 
State of Odisha represented by the 

Commissioner of Sales Tax, 
Orissa, Cuttack.     .… Respondent 
       

For the Appellant     : Mr. B.B. Panda, Advocate 
For the Respondent   : Mr. S.K. Pradhan, ASC (CT) 

 
(Assessment period : 01.04.2012 to 31.03.2014) 

Date of Hearing: 27.08.2018    Date of Order: 27.08.2018 

 

ORDER 
 

The assessee-dealer as appellant has preferred this second 

appeal against a confirming order of the learned First Appellate 

Authority/Joint Commissioner of Sales Tax, Ganjam Range, 

Berhampur (in short, FAA/JCST) dtd.31.05.2017 of the FAA in First 

Appeal Case No.AAV.11/15-16. 

2.  The assessee-appellant was subjected to audit assessment 

u/s.42 of the Odisha Value Added Tax Act, 2004 (in short, OVAT Act) 

on the basis of Audit Visit Report (AVR) covering the tax period from 

01.04.2012 to 31.03.2014. The Audit team has suggested for audit 

assessment with the allegations like (i) there was wrong claim of ITC to 

the tune of Rs.72,798/-, (ii) The return for Quarter ending December, 
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2013 was silent regarding purchase value of goods amounting to 

Rs.9,62,375.00, (iii) The revised return for the Quarter ending 03/2013 

was silent about the purchase of goods worth of Rs.25,43,000/-, (iv) 

There was unaccounted for purchase of goods valued at 

Rs.26,46,566/-  (v) there was sale suppression of hardware goods, G.P. 

Sheets, C.R. Coil of Rs.24,78,066/- and (vi) there was delay in filing  

return by 424 days. 

 As regards the ineligibility of ITC, the AA calculated the reversal 

of ITC on application of Sec.20(8) of the OVAT Act read with Rule 14 of 

the OVAT Rules and the same was duly accepted and acted upon by 

the dealer before the final order of the AA. As regards the allegation 

no.2, the dealer’s plea like, it was an un-intentional omission but the 

fact of purchase was duly reflected in the register and in return under 

CST Act was rejected. As a result, adding 10% profit margin to this 

suppression,  total sale suppression was calculated at Rs.10,58,613.00 

upon which tax was calculated at Rs.52,931/-. As regards the non-

disclosure of purchase of goods to the tune of Rs.25,43,000/- which 

was also found established the AA added 10% profit to it, 

consequently,the total sale suppression was determined at 

Rs.227,97,300/- and tax @5% on it was calculated at Rs.1,39,865/-. 

So far as the unaccounted for purchase of goods of Rs.26,64,566/-, 

the dealer’s plea of wrong entry by mistake was rejected. Then adding 

10% profit to it, the total sale suppression was calculated at 

Rs.29,11,223/-. Tax @5% on it was calculated at Rs.1,45,561/-.  

However, the allegation of sale suppression of hardware goods, G.P. 

Sheets etc. of Rs.24,78,066/-,was deleted since it was already taken 

into consideration in the decision on the allegation no.4 i.e. 

unaccounted for purchase. Regarding delay filing of return, the AA 

suggested for initiation of separate proceeding u/s.34(3) of the OVAT 
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Act. Thus, in ultimate calculation, the balance tax due from the dealer 

was calculated at Rs.3,38,357/- visa-vis, penalty was imposed twice of 

it as per Sec.42(5) of the OVAT Act calculated at Rs.6,76,714/-. Thus, 

the total demand raised to Rs.10,15,071/-. 

3.  In appeal before the FAA, the appellate authority in 

impugned order did not interfere with the view and findings of the AA 

thereby the demand remained unchanged. 

4.  On this backdrop the dealer has knocked the door of this 

Tribunal with the contentions such as, it is the dealer had discussed 

the fact of purchases and sale duly in it’s return filed under CST Act. 

There was no purchase suppression led to consequential sale 

suppression as alleged. The omission of the purchase value of goods in 

the quarterly return was unintentional and the penalty u/s.42(5) of the 

OVAT Act as imposed was unwarranted in the case  in hand. 

5.  In the cross objection, the Revenue has supported the 

impugned order and claimed for confirmation of the impugned order. 

6.  Advancing the plea of the dealer, his representative 

counsel argued that, the dealer is an inter-state seller of goods. During 

the period under assessment, he had effected inter-state sale covered 

under CST Act. There was no occasion for the dealer to make any local 

sale attracting tax liability under the OVAT Act. It is further submitted 

that, there was some omissions or wrong entry relating quantity of 

purchases in the return under VAT. But the fact remains, since the tax 

liability of the dealer under the OVAT At was nil, the taxing authority 

cannot impose tax and penalty on the dealer. 

 Per contra, learned Addl. Standing Counsel, Mr. Pradhan on 

behalf of the State argued that, since there was audit to the dealer’s 

unit and the assessing authority on verification of the return filed by 

the dealer and the books of account produced by the dealer arrived at 
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a definite conclusion regarding purchase suppression and sale 

suppression, then the findings on fact by the fora below should not be 

disturbed. 

7.  Learned Counsel for the dealer Mr. B.B. Panda drew the 

attention of the forum to the statement given by the dealer before the 

Audit team. The statement as it revealed, the dealer had taken a stand 

all along from the audit visit to the AA and then before the FAA that, 

all the sales by the dealer were covered under CST Act. There was no 

scope to impose any tax under VAT more to say, penalty when there 

was no intra-state sale at all. 

8.  So far as the reversal of ITC is concerned, it is almost 

admitted and even before final order passed by the AA, the dealer had 

reversed the ITC. Regarding the discrepancy noticed in the returns 

filed under the OVAT Act, it is found that, the dealer has taken a stand 

before all the fora below like, he had not made any local sale/intra stae 

sale so, he should not be taxed under VAT. On perusal of the the 

assessment order and the impugned order it is found that, the AA or 

even the FAA have not taken into consideration of the return filed by 

the dealer under CST Act. When the books of account of the dealer was 

accepted, then the fora below should have taken into consideration of 

the return filed under the CST Act to see if there was any discrepancy 

or omission or escapement. Findings on due verification of CST return 

would have served the ends of justice while determining the liability 

under OVAT Act. It is a fact that, there was delay in filing return under 

OVAT Act and there was omission of fact about purchase in the return 

either intentional or unintentional. But once the goods purchases were 

duly reflected in the books of account and the claim of the dealer is 

return filed under the CST Act reflects due payment the entire tax , 

then the liability under VAT Act does not arise. So scrutiny of the 
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return filed is very much pertinent to determine the tax liability in the 

case in hand. Needless to mention here that, delay in filing return has 

been rightly decided by the fora below by suggesting for initiation of 

separate proceeding. 

9.  In the totality of the facts narrative above it is believed 

that, the matter should be remitted back to the AA for assessment 

afresh in consideration of the return under CST Act for the relevant 

period of the dealer. Accordingly, it is ordered. 

  The appeal is allowed on contest. The matter is remitted 

back to the AA for assessment afresh in the light of the observation 

above. 

 
Dictated and Corrected by me, 

 

 

    Sd/-         Sd/- 

   (S. Mohanty)           (S. Mohanty) 
    2nd Judicial Member       2nd Judicial Member 

 
 
 

 
 
 

 

 


