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O R D E R 

 
 

 

 
 The order of first appellate authority in an assessment u/s.43 of 

the Orissa Value Added Tax Act, 2004 (hereinafter referred to as, the OVAT 

Act) is assailed by adversary parties in the appeal and cross appeal above, 

as such both are taken up and decided by this common order for sake of 

convenience and to avoid conflicting opinion, if any.  

 

2. Escaped assessment u/s.43 of the OVAT Act was initiated for 

the comprising tax period from 01.04.2010 to 30.06.2012 relating to the 

assessee-dealer by ACST, Ganjam II Circle, Berhampur as assessing 

authority. The dealer-company was engaged in manufacturing, printing and 

sale of varieties of polythene products, such as multilayer films which are 

used for packaging of drinking water, milk, OS liquor, juices, edible oil etc. 

and laminated films for use as packing materials for pan masala, Gutkha 

etc. mostly by the commodities. On 09.05.2012, the Vigilance Wing of the 

Commercial Tax Department made a surprise visit to the dealer‟s unit and 

recovered incriminating documents like, four nos. of long bound registers 

and two nos. of small bound notebooks and loose written papers depicting 

clandestine business transaction of the dealer. The STO (Vigilance) on 

verification of the books of account of the dealer, submitted the fraud case 

report/tax evasion report on 05.07.2012. On the basis of aforesaid tax 

evasion report, escaped assessment u/s.43 of the OVAT Act was initiated. 

As per the tax evasion report, there was allegation of sale suppression to the 

tune of Rs.47,33,686.00. 

(i) Sale suppression detected for a sum total of Rs.47,33,686.00 

from “written documents-4 (four) nos. of long bound registers 

(from Sl.No.1 to 4) and 2 (two) nos. of small bound notebooks 

(Sl. No.5 & 6) reflects excess production of their finished 

products and out of account sales in case of laminated film and 

multilayer film for an amount of Rs.28,99,279.00 for the year 

2011-12 and Rs.18,34,407.00 relating to the period April‟12 and 

May‟12. 

(ii) Sale suppression detected in “Small bound note book at Sl.No.7” 

reflects sale of goods under invoicing to the tune of 

Rs.37,93,329.00 covering the period June‟10 to March‟11 of 

2010-11. 

(iii) Sale suppression detected from the “Loose Written Papers” 

depicted out of account sale to the tune of Rs.91,174.00 for the 

year 2012-13. 
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(iv) Sale suppression detected from “Ledger Account Extract” 

depicted under invoicing sale amounting to Rs.7,15,851.00 

relating to the year 2011-12. 

 In the assessment, learned assessing authority estimated the 

escaped turnover as suggested by the Vigilance Wing i.e. to the tune of 

Rs.93,34,040.00 and then added it to the gross turnover determined at 

Rs.5,73,18,645.00. TTO was determined at Rs.5,08,02,501.00 after 

adjustment of the ITC and admitted tax, the balance tax due from the dealer 

was calculated at Rs.12,18,967.00. In addition to the tax due, penalty 

u/s.43(2) of the OVAT Act at twice of the tax due was also imposed, thereby 

total demand became raised to Rs.36,56,893.00. 

 

3. In appeal before the first appellate authority, at the behest of 

the dealer against such assessment, vide impugned order, the first appellate 

authority has confirmed the figure amount of suppression as determined by 

the assessing authority and the GTO and TTO as well but modified the rate 

of tax as imposed by the dealer from 12.5%/13.5% to 4%/5% treating the 

goods dealt by the dealer covered under Schedule „B‟ Part-II of the OVAT 

Rate Chart. As against the aforesaid reduction in tax rate, the dealer 

preferred appeal bearing S.A. No.351(V) of 2013-14, whereas the Revenue 

has preferred appeal bearing S.A. No.41(V) of 2013-14. 

 

4. Rival contention: 

 Revenue has claimed that, the goods dealt by the dealer were 

rightly levied tax @ 12.5% and 13.5% by the assessing authority and to that 

effect, the first appellate authority has gone wrong in imposing tax @ 

4%/5%.  

 The contention of the dealer is, the period covered under the 

escaped assessment indicates the escaped assessment is not preceded by 

any kind of assessment u/s.39, 40, 42 or 44 of the OVAT Act. So, the 

reassessment is not tenable in law. It is further contended that, the 

calculation of the escaped turnover is purely imaginary. Keeping view the 

nature of goods dealt by the dealer, it was not possible for the Intelligence 

Wing to ascertain the figure as reported. From the rival contentions above, 

the questions framed for decision in this appeal are, 

(i) if the determination of escaped turnover is erroneous; 

(ii) if the reopening of the assessment is mechanical and thereby 

the entire reassessment proceeding is vitiated; 

(iii) if the period covered under the reassessment proceeding is not 

preceded by any assessment hence the assessment u/s.43 of 

the OVAT Act is not sustainable; 

(iv) if the first appellate authority is wrong in reducing the rate of 

tax. 
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5. Findings:- 

 In this case, on the question of formation of opinion for 

reopening of the assessment as raised by the dealer through learned 

Counsel, Mr. B.B. Panda, it is apt to mention here that the orders of the 

assessing authority as per the LCR is explicit that, the assessing authority 

has gone through the report submitted by the Intelligence Wing and felt 

that, it was sufficient to initiate the escaped assessment. So, we are of the 

view that, the principle for reopening of the assessment as argued by the 

learned Counsel even though undisputed but the fact remains, in the case 

in hand, the assessing authority has applied his mind independently to the 

tax evasion report for initiation of assessment u/s.43 of the OVAT Act.  

 

6. The next question raised by the dealer is, the period of 

assessment is from 01.04.2010 to 30.06.2012. The firm of the dealer was 

visited on 09.05.2012 and the tax evasion report was submitted on 

05.07.2012. So, ex-facie it indicates the period preceding to the submission 

of tax evasion report was not assessed as per any of the provisions such 

sec.39, 40, 42 or 44 of the OVAT Act.  

 Countering the argument, learned Addl. Standing Counsel, Mr. 

M.S. Raman for the Revenue argued that, though the tax evasion report was 

submitted on 05.07.2012 but the reassessment proceeding was initiated by 

order dtd.26.07.2012. By the time the tax evasion report was submitted and 

the reassessment was initiated, the preceding assessment period up to 

30.06.2012 was necessarily covered and self-assessment of the dealer for 

that period should be treated to be completed for the purpose of 

reassessment.  

 

7. Here, it is not the positive case of the dealer that, in the regular 

assessment of filing return the dealer has shown the transactions covered 

under tax evasion report so as to form a definite opinion that the escaped 

assessment has no basis. Escaped assessment relates to the incriminating 

materials recovered and seized by the Intelligence Wing. The transactions 

reflected in those seized documents were necessarily not a part of the 

regular books of account or connected documents which were verified by the 

authorities time to time. So, whatever the period taken into consideration 

under the escaped assessment proceeding but the fact remains the escaped 

turnover which are detected on the basis of the documents which were never 

a part of the dealer‟s authentic register, in that event, it can safely be said 

that, the worth of goods as per the documents seized in the surprise visit is 

a deliberate suppression by the dealer. The escaped assessment necessarily 

relates to a period prior to the date of visit only. 

 Thus, from above, it is inconceivable to accept the argument of 

the learned Counsel for the dealer that, because the period of escaped 
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assessment was extended up to 30.06.2012. The escaped assessment is not 

sustainable.  

 

8. The next contention of the dealer is, since the dealer is engaged 

in trading of voluminous goods/packing materials, it was not possible for 

the intelligence officials to determine the exact volume of good available on 

the date of visit. The determination of escaped turnover is an objective 

satisfaction of authorities below. The report of the intelligence report was 

enquired into by the assessing authority on due confrontation to the dealer. 

The dealer‟s authorized representative had given statement before the 

Intelligence Wing. At no point of time, the dealer has taken a plea that, the 

statement of the dealer‟s authorized representative was obtained by putting 

him under duress, threat or any kind of misrepresentation. So, the 

determination of escaped turnover by all these forums below cannot be 

doubted only because the goods dealt by the dealer are voluminous or the 

sale price of the goods determined arbitrarily as alleged. The volume of the 

goods and the price etc. were gathered from the incriminating materials on 

spot verification which were later confronted to the dealer and thereafter 

both the authorities below have determined the question of fact equivocally 

i.e. the suppression to the tune of Rs.93,34,040.00. Hence, we find it 

unreasonable to interfere with the findings of both the fora below 

particularly in absence of any rebuttal evidence for the dealer.  

 

9. State has taken a feeble plea of wrong committed by the first 

appellate authority by reducing the tax rate. It is almost remain undisputed 

that, the dealer was dealing with packaging materials and if that be, the 

goods falls under Schedule „B‟ Part-II of the OVAT Rate Chart exigible to tax 

@ 4%/5%. Hence, avoiding further discussion on this question, we are of the 

view that, the rate of tax as imposed by the dealer is appropriate.  

 

10. From the discussion above, it is found that, the findings of fora 

below in the impugned order calls for no interference. However, it is noticed 

that, the mode of calculation of tax liability and penalty as imposed by both 

the fora below is erroneous. Once there is escapement of turnover, then the 

escaped turnover is liable to be taxed at the appropriate rate with necessary 

penalty, if any. In this case, both the fora below have added the escaped 

turnover to the GTO and TTO, then the entire TTO for the tax period was 

taxed and tax due was determined accordingly. It is not out of place to 

mention here that, covering the period from 01.04.2010 to 30.06.2012 the 

dealer must have filed periodical returns regularly and there is no 

justification for the assessing authority to take all these returns into 

calculation for tax due on escaped turnover determined u/s.43 of the OVAT 

Act. So, we are of the consensus view that, the assessing authority should 
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determine the tax liability on the escaped turnover and penalty if any 

thereon to be paid by the dealer. For the foregoing observation, it is ordered. 

 

11. The appeal and cross appeal both stands dismissed on contest 

as of no merit. The matter is remitted back to the assessing authority to 

raise demand of tax and penalty as per the mode of calculation mentioned 

above.  

 

Dictated & corrected by me, 

            Sd/-             Sd/-    

 (Subrata Mohanty)                      (Subrata Mohanty) 

2nd Judicial Member                 2nd Judicial Member 
 

I agree, 

                  Sd/-     
            (Suchismita Misra) 

                   Chairman 

 
    I agree, 

              Sd/-   

                 (R.K. Rout) 
                   Accounts Member-II 

 

 


