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O R D E R 

 
 This appeal is directed against the order dated 

17.02.2011 passed by the Joint Commissioner of Sales Tax, Balangir 

Range, Balangir (in short, “first appellate authority”) in First Appeal 

Case No. AA- 45 (KA) of 2010-11 enhancing the refund amount in 

favour of the dealer-assessee in the assessment made by the Asst. 

Commissioner of Sales Tax, Kalahandi Circle, Bhawanipatna (in short, 
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„assessing officer‟) u/S. 42 of the Odisha Value Added Tax Act, 2004 (in 

short, „OVAT Act‟) for the tax period 01.04.2007 to 31.03.2010.  

2. The facts as revealed from the case record, in brief, 

are that the dealer-assessee is a works contractor and he executed 

different works under various Government agencies. He was assessed 

u/S. 42 of the OVAT Act basing upon the Audit Visit Report (AVR). 

Accordingly a statutory notice was sent to him responding which his 

representative appeared before the assessing officer. As it was pointed 

out in the AVR that the dealer-contractor had received a sum of 

`2,80,54,664.00 during the tax periods under audit and a sum of 

`11,12,975.00 had been deducted by the contractees at source in shape 

of TDS and further the dealer had purchased goods worth 

`84,32,645.61 on the strength of tax invoices and as such had paid tax 

thereon amounting to `8,78,097.99 and also purchased sand, chips, 

metals worth `3,40,000.00 from the unregistered sources, the Audit 

Team had suggested for allowance of 60% of total gross receipt towards 

labour and service charges. However, after verification of the copies of 

agreements submitted by the dealer-assessee received from different 

contractees the assessing officer ascertained that the dealer had 

executed different nature of works. Therefore, he discarded the 

suggestion given by the Audit Team in their AVR and then he 

determined the tax liability as per the table given in his order and then 
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concluded that the dealer-assessee was to pay `4,84,170.00. As the 

dealer had already paid a sum of `11,12,975.00 in shape of TDS he was 

entitled to get refund of `6,28,805.00 as per the provisions of law.  

 Being aggrieved with this order, the dealer-assessee 

preferred an appeal before the first appellate authority challenging that 

the assessing authority passed order by determining the TTO incorrectly 

and further he allowed deduction towards the labour and service 

charges at a lower side and thus, his order suffers from arbitrariness 

and making the same illegal. Learned first appellate authority perused 

the order of assessment, grounds of appeal and also heard the 

averments made by the dealer-appellant then on thorough examination 

of the materials available on record and keeping in view the nature of 

works executed by the dealer-contractor, he concluded that allowance of 

labour and service charges @ 53% on canal works was not justified 

since the said work is earth work which involves less materials. Thus, he 

allowed 60% towards labour and service charges against 53% allowed 

by the assessing officer and computed the tax liability of the dealer 

again. On calculation he enhanced the amount to be refunded by 

`1,10,802.00 with a direction that excess tax paid, if any, may be 

returned to the dealer-appellant as per the provisions of law.  

3. The State being aggrieved with this order preferred 

the present appeal on the ground that the orders passed by the 
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authorities below are erroneous, arbitrary and bad in law. They are not 

justified in allowing ITC in absence of complete set of books of account. 

Further the dealer intends to claim ITC as he has maintained complete 

set of accounts of purchase and sale including stock in trade as required 

u/s. 20(7) of the OVAT Act. Learned Addl. Standing Counsel (CT) thus 

urged before the Bench to revise the orders passed by the assessing 

officer and first appellate authority.  

4. While advancing argument learned Counsel on behalf 

of the dealer-assessee submitted that neither the assessing officer nor 

the first appellate authority considered the percentage of labour and 

service charges keeping in view the nature of works executed by the 

dealer-assessee. However, no cross-objection has been filed on behalf 

of the dealer-assessee in the present appeal.  

5. On perusal of the order of assessment as well as the 

order passed by the first appellate authority it is found that they both 

had categorically mentioned the transactions of the dealer-assessee and 

his tax liability in consonance with the provisions of law. So far as the 

allowance of ITC of `8,78,098.00 in favour of the dealer-assessee is 

concerned, he (assessing officer) has categorically reflected in a tabular 

form in his order as to the value of the materials purchased and utilized 

by the dealer in course of execution of works. This fact has been 

affirmed by the first appellate authority in his order. The first appellate 
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authority further felt that the dealer-assessee should get more 

allowance towards labour and service charges for execution of canal 

work and accordingly he enhanced the amount to be refunded to the 

dealer-assessee by `1,10,802.00. On a thorough scrutiny of the 

materials on record as well as the orders of the authorities below, we 

find that there is absolutely no reason to interfere with the order of the 

first appellate authority who has taken all care to decide the actual 

liability of the dealer-assessee in the instant case for the relevant tax 

period.  

6. In the result, as per the discussion made in the 

foregoing paragraphs, the appeal is dismissed and the order passed by 

the first appellate authority is hereby confirmed.  

Dictated & Corrected by me, 

               Sd/-            Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 
    I agree,  

               Sd/- 

            (Subrat Mohanty) 

           2nd Judicial Member 
      I agree,  

              Sd/- 

          (Prabhat Ch. Pathy) 

         Accounts Member-I 
  

 

 
 

 

 


