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O R D E R 

 
 This appeal is directed against the order dated 

20.03.2006 passed by the Appellate Authority, Cuttack-II Range, 

Cuttack (in short, “first appellate authority”) in First Appeal Case No. 

AA- 256/ET/DL/05-06 confirming the order of assessment passed by the 

Assessing Authority, Dhenkanal Circle, Angul (in short, „assessing 
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officer‟) in respect of the dealer-assessee u/S. 7(4) of the Odisha Entry 

Tax Act, 1999 (in short, „OET Act‟) for the assessment year 2004-05. 

2. The facts as revealed from the case record are that 

the dealer-assessee in the instant case is NTPC Ltd. (TSTPP). Pursuant 

to notice issued u/S. 7(4) of the OET Act, the Dy. Manager Finance, 

NTPC/TSTPP alongwith learned Advocate appeared before the assessing 

officer and produced the statements showing purchase of scheduled 

goods as per the return filed by it for the assessment year 2004-05. On 

verification it was found by the assessing officer that the dealer had 

purchased scheduled goods wroth `290,95,09,442.00 from the dealers 

inside and outside the State excluding the purchase of coal. The dealer-

assessee was found to have paid tax in respect of scheduled goods 

purchased by it except the coal. The assessing officer in course of 

examination of the books of account of the dealer-assessee found that it 

had purchased coal from MCL worth `607,55,90,749.00 but had not 

shown the same in its purchase statement alongwith other scheduled 

goods. The dealer admitted to have purchased the entire lot of coal from 

MCL on which entry tax @ 0.5% was collected by the MCL authorities 

against Form E-15 submitted by this dealer. At that time the Dy. 

Manager Finance of the dealer-assessee explained before the assessing 

officer that the dealer used the coal as a raw material for production of 

electricity and at the same time it was also admitted by the dealer 
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through its Manager that coal was also used to heat the water in order 

to produce the steam which in turn moves the turbine and caused 

production of electricity. The assessing officer, however, did not accept 

the explanation of the dealer-assessee that coal was being used by the 

dealer as a raw material and then he determined the tax liability of the 

dealer at `3,03,77,956.00 and issued a demand notice accordingly. 

3. Being aggrieved with the said order, the dealer 

preferred an appeal before the first appellate authority raising the same 

issue that coal was used by the NTPC as a raw material for which it had 

paid entry tax @ 0.5% in respect of the coal purchased by it during the 

relevant year. However, the first appellate authority also did not accept 

its aforesaid contention and confirmed the order of the assessing officer 

who held the entire purchase of coal taxable @ 1% at the hands of the 

dealer as per the OET Act.  

4. The dealer then preferred this second appeal while 

asserting that the order passed by the learned Asst. Commissioner of 

Sales Tax, Cuttack-II Range, Cuttack in agreeing with the conclusion 

arrived at by the learned assessing authority is purely based on non-

application of judicial mind, whimsical and not tenable in law. The first 

appellate authority should not have treated coal as a fuel for the 

generation of electricity in a Thermal Power Station without taking into 

account the functional activities involved in generation of electricity and 
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the necessity of coal in the said process. The first appellate authority 

also did not follow the guidelines given by the Hon‟ble Apex Court in 

various judgments involving the decision to be taken in respect of raw 

materials in different cases but held that coal in this particular activity of 

production of electricity energy is used as fuel only which does not form 

an integral part of the product itself i.e. electricity. He thus urged before 

the Bench to set aside the orders passed by the assessing officer as well 

as the first appellate authority while holding that coal is used only as a 

raw material for production of electricity in the NTPC/TSTPP. In course 

of hearing the appeal learned Counsel for the dealer-assessee in order 

to fortify his argument filed a xerox copy of the order of the Hon‟ble 

Court passed in STREV No. 80 of 2007. The order of the Hon‟ble Court is 

quoted here.  

Quote :  “Learned Counsel for the petitioner submits that this 

matter is covered by the judgment of this Court in the case 

of Odisha Power Generation Corporation Ltd. Vs. State of 

Odisha and Another, (2015) 81 VST 138 (Orissa). 

  In view of the submission made, this STREV is 

disposed of in the light of the decision of this Court in the 

case of Odisha Power Generation Corporation Ltd. Vs. State 

of Odisha and Another, (2015) 81 VST 138 (Orissa).” 

Unquote. 

 

5. Learned Addl. Standing Counsel (CT) appearing on 

behalf of the State fairly conceded that in the decision rendered in the 
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case of Odisha Power Generation Corporation Ltd. Vs. State of Odisha 

and Another, reported in [2015] 81 VST 138 (Orissa) Hon‟ble Court 

have been pleased to hold categorically that when the process involved 

in manufacturing/generation/production of electricity in a thermal plant, 

use of coal in the said process has to be taken as a raw material. For 

better appreciation portions of the above judgment are quoted here. 

Quote : “When the process that are involved in manufacturing/ 

generation/production of electricity in a thermal plant as 

narrated in the preceding paragraph is considered in the 

light of above observation of the honourable Supreme Court, 

it can safely be concluded that coal is a raw material for 

production/generation of electricity”. Unquote. 

  

 It was also held in the said decision that “In view of 

the definition of “manufacture” as provided in section 2(28) of the 2004 

Act read with rule 2(1)(c) of the 1999 Rules and section 2(q) of the 

1999 Act, the activity of generating electricity in a thermal power plant 

by using coal would qualify as a manufacturing activity”. 

6. In view of aforesaid submissions as advanced by the 

learned Counsel appearing from both sides and when it is found that the 

dealer-assessee had purchased coal from MCL by paying entry tax @ 

0.5% by submitting declaration in Form E-15 to its seller for the 

purpose of using that coal as raw material for production of electricity, it 
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cannot be held liable to pay further tax as demanded from it by the 

assessing officer. 

7. In the result, this appeal filed by the dealer-assessee 

is allowed and the order passed by the first appellate authority 

confirming the order of assessment is hereby set aside. Learned 

assessing officer is to recompute the tax liability of the dealer-assessee 

for the relevant period keeping in view the aforesaid observations of this 

Tribunal within three months from the date of receipt of this order. 

Cross-objection is disposed of accordingly. 

Dictated & Corrected by me, 

               Sd/-            Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 

    I agree,  

               Sd/- 
            (Subrat Mohanty) 

           2nd Judicial Member 

      I agree, 

               Sd/- 
          (Prabhat Ch. Pathy) 

         Accounts Member-I 

 

 

 

 
 

 

 

 

 
 

 


