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O R D E R 

                      

  Present appeal under Section 78(1) of the Odisha Value Added 

Tax Act,2004 (hereinafter referred to as, ‘the Act’) read with rule 93 of the Odisha 

Value Added Tax Rules, 2005 (in short, ‘the Rules’) is at the behest of the dealer 

assessee questioning the legality of the impugned order dated 21.08.2018 

promulgated in Appeal Case No. AA (VAT) 88/2017-18 by the learned Additional 

Commissioner of Sales Tax (Appeal), South Zone, Berhampur ( in short, ‘FAA’), who 

partly allowed its claim and reduced the demand vis-a-vis the assessment dated 
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09.02.2018 passed under Section 43 of the Act by the learned Deputy 

Commissioner of Sales Tax, Ganjam I Circle, Berhampur ( hence called ‘AA’) on the 

stated grounds. 

2.  As such, the dealer assessee is a partnership concern which 

carries on business in trading of automobile parts, accessories and other electrical 

goods on retail and wholesale basis. It purchases goods from within and outside 

the State but sales the same both intra as well as inter-State. The dealer assessee 

had self assessed under Section 39 of the Act. In the meantime, a report alleging 

certain discrepancies against the dealer assessee for the tax periods 01.04.2012 to 

31.03.2014 was received, whereafter, assessment under Section 43 was taken up 

with a statutory notice in Form VAT 307 served upon it to cause production of 

books of account for the purpose of its verification. The dealer assessee submitted 

all the relevant records and at last, the AA determined the balance tax due with 

penalty imposed under Section 43(2) of the Act at `7,55,190.00. Dissatisfied of said 

assessment, the dealer assessee by invoking Section 77 of the Act, moved the FAA 

and as earlier mentioned, it partly succeeded and the demand was reduced to 

`2,73,081.00 including penalty. Still not satisfied, the dealer assessee approached 

the Tribunal and reiterated the grounds raised before the authorities below, while 

denying its tax liability and also challenging the very initiation of the escaped 

turnover assessment under the Act.  

3.  According to the dealer assessee reasonable opportunity to 

produce E-I form worth of `6,26,757.00 was not provided by the FAA. It is also 
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alleged that no action under Section 43 of the Act could have been initiated on the 

basis of findings vis-a-vis exemption under the CST Act and as such, the CST 

payable was wrongly added to the VAT turnover. That apart, reversal of ITC for an 

amount of `20,425.00 has even been challenged by the dealer assessee.  

4. Per contra, the State by filing a cross-objection claimed that since 

the dealer assessee failed to satisfy filling of the declarations in Form C and E-I for a 

sum of `6,26,757.40 as per Rule 7-A of the CST (O) Rules, 1957 and Rule 12(7) of 

the CST (R&T) Rules, 1957 vis-a-vis exemption on account of transit sales under 

Section 6(2) of the CST Act, no wrong or illegality was thereby committed for 

including it in VAT turnover and demanding the additional tax. It is also contended 

that reversal of ITC is as per and in accordance with Section 20(3) of the Act as it is 

permissible to the extent of CST payable.  

 5. On verification of the books of account, it was detected that 

exempted sales to the tune of `18,36,244.00 was claimed as transit sales under 

Section 6(2) of the CST. The AA disallowed said inter-State exempted sales due to 

want of declarations and added it to the sales turnover under the Act and 

accordingly, determined the gross sales and the taxable turnover after deducting 

inter-State sales of `8,77,866.00 made against Form C. As contended by the 

learned Counsel for the dealer assessee, no action under CST Act was taken with 

respect to transit sales under Section 6(2) of the Act. It is further contended that in 

absence of any action under the CST Act in accordance with Rule 12 of the CST (O) 

Rules for non-submission of the required forms, initiation of proceeding under 
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Section 43 of the Act and then by including the alleged deficit in VAT turnover was 

beyond jurisdiction. It is alleged that escaped turnover assessment under Section 

43 of the ACT is not permissible in case of change of opinion, non-application of 

mind or discovery of any mistake and also without providing an opportunity of 

being heard by referring to the decisions, such as, State of U.P. and Others Vrs. 

Aryaverth Chawal Udyog and Others:(2016) 91 VST 1 SC and State of Kerala Vrs. 

KT Shadduli Yusuff:(1977) 39 STC 478 (SC). The learned Standing Counsel (CT) for 

the State, whereas, justified and defended the assessment for escaped turnover 

under the Act for failure to show transit sales to have been duly accomplished and 

exemption claimed under Section 6(2) of the CST Act and when, reasonable 

opportunity was provided to the dealer assessee to substantiate, it was quite but 

natural to include the alleged transactions in VAT turnover and demand the 

additional tax.  

6. As per Section 20(3) proviso (d) of the Act, input tax credit shall be 

allowed for purchases made within the State from a registered dealer holding a 

valid certificate of registration in the State of goods intended for the purpose as 

specified in clauses (a) to (e) but then only to the extent of CST payable. In view of 

such a provision and in absence of any evidence as to the reversal of ITC, there 

remains no reason to interfere with the finding of the AA which was also upheld by 

the FAA. In the considered view of the Tribunal, rightly ITC was reversed for an 

amount of `20,425.00 which calls for no interference.  
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7. There is no denial to the fact that the dealer assessee was 

assessed under Rule 12(1) of the CST (O) Rules for the tax periods. It is also not in 

dispute that no separate action under the CST Act was taken up with regard to the 

transit sales under Section 6(2) of the CST Act alleging escapement of turnover due 

to non-filing of the declaration forms. As earlier stated, the learned Counsel for the 

dealer assessee would contend that in absence of any such action under the CST 

Act, the proceeding under Section 43 of the Act cannot be sustained in law. When 

the dealer assessee was informed of the alleged discrepancies, it managed to 

submit some declaration forms before the FAA, for which exemption to the extent 

of `12,09,487.65 was able to be justified and not the rest for `6,26,757.40 which 

was added to be taxable turnover under the Act. In the humble opinion of the 

Tribunal, notwithstanding absence of any action under the CST Act, when the 

dealer assessee allegedly reflected the inter-State sale in the VAT return but 

miserably failed to show the total exemption claimed as per Section 6(2) of the CST 

Act, no illegality as a result was committed by the authorities below by including 

the transit sales in the VAT turnover which stood at `6,26,757.40.  

8. Referring to a decision of the Hon’ble Apex Court in the case of 

Sri Krishna Electricals Vrs. State of Tamil Nadu and Another reported in (2009) 23 

VST 249 (SC), it is contended by the learned Counsel for the dealer assessee that 

even for failing to submit the declaration forms, penalty is not to be levied, 

morefully when, turnover was available in the books of account. In fact, Section 

43(2) of the Act enjoins a statutory obligation for the assessing authority to 
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consider whether escapement or under-assessment of tax for any of the reasons 

mentioned in sub Section (1) thereof was without any reasonable cause? The word 

‘may’ as appearing in sub-Section (2) of Section 43 of the Act amply suggests that 

an element of discretion lies for the assessing authority to exercise before levying 

penalty. In the instant case, as is made to understand, the dealer assessee though 

claimed exemptions under Section 6(2) of the CST Act but failed to substantiate it. 

The dealer assessee indeed failed to establish the transit sales to the tune of 

`6,26,757.40 which was ultimately added to the VAT turnover. Law is that in case of 

mere failing to submit the declarations forms, penalty should not be imposed. 

Having regard to the fact that the dealer assessee though failed to satisfy the 

authorities below as to the total exemption claimed with respect to transit sales but 

in the facts and circumstances of the case and for the reasons discussed 

hereinabove, it would not at all be justified to levy penalty over and above the tax 

due and to that extent, the impugned order dated 21.08.2018 deserves to be 

interfered with. 

9.   Hence, it is ordered. 

10.   In the result, the appeal stands allowed in part. As a necessary 

corollary, the impugned order dated 21.08.2018 passed in Appeal No. AA (VAT) 

88/2017-18 is hereby set aside to the extent, as aforesaid. As a consequence, the 

AA is directed to recompute the tax liability vis-a-vis the dealer assessee for the tax 

periods 01.04.2012 to 31.03.2014 in the light of the observations of the Tribunal 

and to complete the exercise, preferably, within a period of three months from the 



7 
 

date of receipt of a copy of the above order. The cross-objection filed by the State 

is accordingly disposed of. 

Dictated & Corrected by me 

 

                                  

 (R.K. Pattanaik)       (R.K. Pattanaik) 

     Chairman                     Chairman   
 

 


