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O R D E R 

 

The dealer assessee has preferred the instant appeal in terms of Rule 

22 of the Central Sales Tax (Orissa) Rules, 1957 (in short, ‘the Rules’) read with 

Section 78(1) of the Odisha Value Added Tax Act, 2004 (in short, ‘the Act’) 

assailing the impugned order dated 27.03.2004 promulgated in First Appeal Case 

No. AA-14/BHC-II/02-03 by the learned Assistant Commissioner of Sales Tax, 

Appellate Unit, Bhubaneswar (in short, ‘FAA’), who partly allowed the claim, set 

aside the assessment and directed to undertake the assessment afresh as against 
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the order of assessment passed under Rule 9 of the Rules by the learned Sales 

Tax Officer, Bhubaneswar-II Circle, Bhubaneswar (in short, ‘AA’) on the ground 

that it is palpably wrong, erroneous and bad in law and thus, liable to be quashed 

on the grounds urged. 

2.  From the record, it is revealed that the dealer assessee is a 

company engaged in the business of export of sea foods, such as, prawn and fish 

after procuring it within the State and processing the same at its own factory and 

then exporting to outside to the foreign buyers on the basis of purchase orders. 

For the year under assessment, as is further revealed, the dealer assessee was 

alleged to have no CST registration certificate and the Inspector of Sales Tax, 

Cuttack Division, Vigilance, in the meantime, submitted a fraud case report 

against it, later to which, a proceeding under Rule 9 of the Rules was initiated. It 

was alleged that the dealer assessee was an unregistered dealer. The AA then 

proceeded against the dealer assessee, who, however, claimed to be a registered 

dealer and had been assessed for the year 1993-94 under Cuttack-II Circle, 

Jagatsinghpur. In other words, as per the dealer assessee, it was no unregistered 

dealer since had already been assessed under the CST Act for the same year 

under Cuttack-II Circle, Jagatsinghpur having R.C.No.CUC.II.J.93 and also 

submitted a copy of order of assessment. But the AA proceeded and observed 

that, on perusal of the assessment order for the impugned period, it was noticed 

that the premium receipt on account of sale of import licence was not taken into 

account. It is also made to realise that the dealer assessee appeared before the 
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AA to explain the position. As per the contention of the IST, Vigilance, Cuttack 

Division, the dealer’s Annual Report 1993-94 revealed receipt of `81,32,857.00 

towards premium on import licence which forms a part of taxable turnover, as 

such licence is freely tradable to actual users. Since, the dealer assessee did not 

respond, the case was decided on merit by the AA and the assessment was 

completed exparte to the best of judgment on the basis of information available 

on record and consequently, an additional amount of `7,15,691.00 was directed 

to be deposited as per the terms of the demand notice. The said order of 

assessment was challenged before the FAA and the dealer assessee reiterated the 

stand that it could not have been assessed under Rule 9 of the Rules being a 

registered dealer under Cuttack-II Circle, Jagatsinghpur. The FAA considered the 

report of the Vigilance Unit in respect of the assessment for the year 1993-94 and 

also noticed that such a sum was allegedly received by the dealer assessee on 

account of premium on import licence, as was revealed from Schedule 10 (other 

income) of profit loss account/balance sheet. It was also observed that the said 

report, however, did not reveal, whether, the import licence has been sold and, if 

so, to whom and besides that, there was no mention, as to if, the sale was 

effected inter-State, nevertheless, the AA subjected the apparent sale to 

assessment under the CST Act. It was also concluded that if it was sale under the 

CST Act and when the dealer assessee had produced a copy of the registration 

certificate issued by the STO, Assessment Unit, Jagatsinghpur, under the said Act, 

in that case, the report ought to have been transmitted to that unit instead of an 
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action initiated under Rule 9 of the CST Rules. While holding so and for the fact 

that the dealer assessee challenged the jurisdiction but did not offer any 

explanation about the premium as it owed a clarification on the point, the FAA 

vide the impugned order dated 27.03.2004 remanded the case back to the AA to 

examine all such aspects in detail after collecting information from the records of 

assessment unit, Jagatsinghpur and to complete the proceeding as per law.   

3.  The dealer assessee contended that the decision of the FAA is in 

contrary to its own observation that the figures and report should have been 

transmitted to the Assessment Unit, Jagatsinghpur instead of treating it as an 

unregistered dealer in Bhubaneswar-II Circle and on that ground alone, the 

impugned order dated 27.03.2004 deserves to be quashed. The proceeding 

before the AA was disposed of exparte. As it suggested, the dealer assessee was 

assessed as an unregistered dealer. It was claimed by the dealer assessee that it 

had been assessed for the year 1993-94 as a registered dealer and in support 

thereof a copy of the assessment order under the CST Act was produced before 

the AA. The report is alleged to be in connection with receipt of premium 

`8132857.00 on import licence. It is well settled that such licences are freely 

tradable to actual users and are considered as goods exigible to tax on its 

transfer. In fact, if it is established that the import licence has really been sold in 

course of inter-State business and premium was received to the tune of 

`8132857.00 which was elicited, then the dealer assessee definitely owes an 

explanation or clarification in that respect. But, as it seems, the AA in spite of an 
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objection raised as to jurisdiction for an action under Rule 9 of the Rules, 

proceeded to assess the dealer assessee exparte which in the considered view of 

the Tribunal was not at all justified. It was also the observation of FAA that the 

assessment under Rule 9 of the Rules could not have been made when the dealer 

assessee was registered under the CST Act under Cuttack-II Circle, Jagatsinghpur. 

In this connection, the learned Counsel for the dealer assessee relied upon the 

decisions of the Hon’ble Court reported in (1970) 26 STC 211 (Orissa):(Subhash 

Chandra Ghosh Vrs. State); and (1976) 37 STC 169(Orissa):(Bhanja Bhandar Vrs. 

State) and it is contended that when the dealer assessee is already a registered 

dealer under the CST Act, it could not have been assessed or subjected to 

assessment as an unregistered dealer under Rule 9 of the Rules. In the decision of 

Bhanja Bhandar ibid, the Hon’ble Court held and observed that when a dealer 

applied for registration and it was pending and when the same was allowed with 

retrospective effect, it cannot be assessed as an unregistered dealer during the 

interregnum period. In the instant case, since the dealer assessee produced a 

copy of assessment order under the CST Act for the year 1993-94, the AA could 

not have invoked jurisdiction under Rule 9 of the Rules. According to the Tribunal, 

the AA ought to have transmitted the figures and report to the Assessment Unit, 

Jagatsinghpur. The FAA, as it is made to appear, no doubt remitted back the 

matter for fresh consideration, since certain aspects were to be considered and 

facts unearthed with regard to sale of import licence and to which party it was 

sold etc. in course of inter-State trade or commerce but certainly fell into an error 
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in directing the AA to go ahead with the proceeding for its disposal. In the 

considered opinion of the Tribunal, if the dealer assessee is a registered dealer 

under the CST Act, the report was to be placed before the Assessment Unit, 

Jagatsinghpur, instead of a direction to the AA to complete the assessment after 

collecting necessary information from the records of the concerned unit. 

Undoubtedly, according to law, a dealer cannot be proceeded as an unregistered 

dealer, when it is already a registered dealer under a different Circle. In fact, 

discipline and judicial propriety demands that the dealer assessee ought to be 

subjected to assessment as a registered dealer in terms of the CST Act and for 

that, the records should be placed before the Assessment Unit, Jagatsinghpur. 

The AA cannot be permitted to proceed against the dealer assessee even by 

collecting necessary information from the records of Assessment Unit, 

Jagatsinghpur, when it lacks jurisdiction, as such. In other words, the dealer 

assessee should be directed to explain to the assessing authority of the Circle, 

where under it is registered as a dealer under the CST Act with regard to the 

receipt of `8132857.00 on account of the alleged sale of import licence, as is 

revealed instead of remanding the case back to the AA to complete the 

assessment which would not in any way be a proper course of action according to 

law.  

4.  Hence, it is ordered. 

5.  In the result, the appeal stands partly allowed. As a necessary 

corollary, the impugned order dated 27.03.2004 promulgated in Appeal Case No. 
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AA-14/BHC-II/02-03 for the period of assessment 1993-94 vis-a-vis the dealer 

assessee is hereby set aside in part. Consequently, the AA is directed to transmit 

the figures and report received in connection with the Fraud Case Report No.215 

dated 29.06.1996 forthwith to the Assessment Unit, Jagatsinghpur for 

consideration and a decision in that respect as per and in accordance with law 

expediting the entire process preferably within a period of four months from the 

date of receipt of the above order.  

Dictated & Corrected by me 

 

         

       (R.K. Pattanaik)       (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree,    
    

         (A.K.Dalbehera) 

                      1st Judicial Member 

 

      I agree 

 

                   (R.K. Pattnaik) 

                       Accounts Member-III 
 

 

 

 

 

 


