
BEFORE THE FULL BENCH : ODISHA SALES TAX TRIBUNAL: CUTTACK. 

 

S.A. No. 1278 of 2004-05 
 

(Arising out of order of the learned ACST, Cuttack-II Range, 
Cuttack, in Sales Tax Appeal Case No. AA- 276/DL/2001-02,  

disposed of on dt. 29.05.2004) 
 

Present :    Smt. Suchismita Misra, Chairman 
   Shri Subrat Mohanty, 2nd Judicial Member 

      & 
Shri Prabhat Ch. Pathy, Accounts Member-I            

                     
State of Odisha, represented by the 

Commissioner of Sales Tax, Odisha, 
Cuttack.       . . .  Appellant 

 

- V e r s u s – 
 

M/s. Bakhtawar Singh Balkrishan & Co., 
C.P.P .Site, NALCO, Angul.    . . .  Respondent 

 
For the Appellant          … Mr. M.S. Raman, Addl. S.C. (CT) 

For the Respondent  … Mr. A.K. Das, Advocate 
         ------------------------------------------------------------------------- 

Date of hearing: 02.01.2019  ****  Date of order:   21.01.2019 
------------------------------------------------------------------------- 

 
O R D E R 

 
 This appeal is directed against the order dated 

29.05.2004 passed by the Asst. Commissioner of Sales Tax, Cuttack-II 

Range, Cuttack (in short, “first appellate authority”) in Sales Tax Appeal 

Case No. AA- 276/DL/2001-02 confirming the assessment order of the 

Sales Tax Officer, Dhenkanal Circle, Angul (in short, „assessing officer‟) 

u/S. 12(4) of the Odisha Sales Tax Act, 1947 (in short, „OST Act‟) for the 

year 1985-86.  

2. The facts as revealed from the record are that in the 

instant case the dealer-assessee was a works contractor and the 

assessment u/S. 12(4) of the OST Act in respect of the works undertaken 



by him was completed on 25.09.1986. However, being aggrieved with the 

said assessment, he preferred an appeal before the first appellate 

authority and then before second appellate authority against the order of 

the first appellate authority. Ultimately this Tribunal in S.A. Nos. 1158 to 

1161 of 1993-94 disposed of the matter with a direction for fresh 

assessment. Accordingly, the assessing officer made assessment afresh 

u/S. 12(4) of the OST Act for the year 1985-86. In the subsequent 

assessment the assessing officer after deducting `4,99,22,946.00 towards 

inter-State transaction from the gross payment of `8,22,16,058.70 

determined the GTO and TTO and then computed the tax liability which 

resulted in refund of `3,01,097.00. However, the dealer was not satisfied 

with this fresh assessment for that relevant period and preferred first 

appeal on the ground that the assessing officer did not allow deduction of 

materials for which sales tax had already been paid within the State of 

Odisha. The first appellate authority, however, held that the dealer had 

purchased the entire stock of steel tubes worth `2,87,70,464.00 through 

declaration in Form-XXXIV and as such basing upon the observation of the 

assessing officer he disallowed the claim of the dealer and confirmed the 

assessment for which the dealer-assessee preferred a second appeal 

contending therein that he had supplied steel tubes worth `67,44,104.00 

to M/s. NALCO which it had purchased from Rourkela Steel Plant on 

payment of O.S.T. and, therefore, those goods are to be allowed as 

deduction since double taxation is prohibited u/S. 8 of the OST Act.  



3. The State had also preferred this appeal before the 

Tribunal against the very same order of the first appellate authority 

passed in AA 276/DL/2001-02 dated 29.05.2004 on the ground that the 

same is unjust, illegal, arbitrary and bad in law. Further the dealer-

assessee at C.P.P. Site, NALCO, Angul was assessed for the year 1985-86 

and got a refund order of `3,01,097.00 and the said assessment order was 

confirmed by the first appellate authority though the same was not 

maintainable as per the provisions of law. The first appellate authority did 

not ascertain as to from where the goods were dispatched to the 

contractee in Odisha pursuant to their prior agreement and further also 

did not ascertain whether the goods like paints, M.S. sheet, cement, G.I. 

pipes etc. were purchased by the dealer-assessee as he (the first 

appellate authority) did not verify any utilization declaration form in that 

regard. For the above reasons the State urged before this Tribunal for 

modification of the order of first appellate authority in accordance with 

law. No cross-objection has been filed by the dealer-assessee. 

4. In course of hearing of this appeal preferred by the 

State learned Counsel for the dealer-assessee submitted that the appeal 

preferred by the dealer against the same impugned order of the first 

appellate authority had already been disposed of by this Tribunal vide 

order dated 31.12.2007 allowing the appeal of the dealer-assessee while 

increasing the tax refund amount to `5,70,843.00. Learned Counsel for the 

dealer-assessee also filed a xerox copy of the order of this Tribunal and 

urged before the Court that the said order has not been challenged by the 



State as yet. Perused the said order which still remained in force not being 

challenged anywhere. 

 Learned Addl. Standing Counsel (CT) for the State on 

being made aware of the disposal of this matter by this Tribunal at the 

instance of dealer-assessee fairly submitted that the present appeal 

preferred by the State may not survive because of the order passed by 

the Division Bench of this Tribunal in S.A. No. 1290 of 2004-05. 

5. In view of the above facts as the matter has been 

disposed of by this Tribunal in an appeal preferred by the dealer-assessee 

which was then heard and decided in presence of both the parties, it is felt 

that the same should not be reagitated in this appeal as that would not 

serve any purpose.  

6. In the result, the appeal is dismissed. 

Dictated & Corrected by me, 

               Sd/-            Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 
    I agree,  

                Sd/- 
            (Subrat Mohanty) 

           2nd Judicial Member 
      I agree,  

               Sd/- 
          (Prabhat Ch. Pathy) 

         Accounts Member-I 

 

 

 

 


