BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL:
CUTTACK.

S.A. No. 314(V) of 2017-18
(Arising out of the order of the 1d. JCST (Appeal), Cuttack II Range,
Cuttack, in First Appeal Case No. AA/57/OVAT/CUII/
2016-17/106131713000045, disposed of on dtd.12.09.2017)

Present: Shri S. Mohanty,
1st Judicial Member

State of Odisha, represented by the
Commissioner of Sales Tax, Odisha,
Cuttack. o Appellant

-Versus-
M/s. Sidheswar Rice & Chuda Mill,
Kurang Pradhan, Raipur,

Cuttack. e Respondent

For the assessment period: 01.04.2006 to 28.02.2010

For the Appellant Mr. M.L. Agarwal, S.C.
For the Respondent None
Date of hearing: 17.08.2019 Fkkk Date of order: 17.08.2019
ORDER

The order of first appellate authority, wherein and
whereby the assessment u/s.42 of the Orissa Value Added Tax Act,
2004 (hereinafter referred to as, the OVAT Act) by the assessing
authority relating to the respondent-dealer was set aside and the
matter was remanded back for assessment afresh, the Revenue as
appellant preferred this appeal questioning the sustainability of the
order of the first appellate authority.

2. The assessee-dealer M/s. Sidheswar Rice & Chuda Mill,
Kurang Pradhan, Raipur, Cuttack subjected to audit assessment for

the tax period from 01.04.2006 to 28.02.2010 on the basis of Audit



Visit Report (in short, the AVR). The assessing authority in
consideration of the AVR and the explanation before him by the dealer,
calculated the balance tax liability, penalty arrived total at
Rs.37,328.00.

3. Being aggrieved, the dealer knocked the door of first
appellate authority, wherein and whereby, the first appellate authority
though set aside the demand of assessment by accepting payment tax
paid by the dealer as per the AVR during the period of assessment
with a further direction to raise interest for delay payment.

When the matter stood thus, the order of the first
appellate authority is challenged by the Revenue on two counts, such
as, the volunteer exposure u/s.33(5) of the OVAT Act during the audit
assessment is not acceptable under law, so payment made by the
dealer on the basis of AVR during assessment should not have
considered and accepted by the first appellate authority and to that
effect, the order of first appellate authority should be set aside and
the order of assessing authority should be restored. It is further
contended that, the imposition of interest u/s.34 of the OVAT Act is
automatic, it is consequential for delay in payment of tax and there is
no need of issuance of any show cause notice for imposition of
interest.

4. The appeal is heard with Cross Objection, whereas, in the
cross objection the Revenue has contended that, the order of the first
appellate authority is lawful, just and proper. Moreover, in obedience
to the order of first appellate authority. He has also paid the interest
in the meanwhile.

5. At the outset, before delving into the details of the merit
of the appeal relating to the questions raised by the appellant, it is
necessary to take consideration of the fact that, the remand
assessment as per the order of the first appellate authority is already
complete in the meanwhile and the dealer has paid the demand raised

by the assessing authority as per the assessment on remand. It is also



pertinent to mention here that, the dealer has paid the interest as
claimed by the Revenue in this appeal. Once the dealer has cleared
the tax due and interest then, there is nothing left to be decided in
this appeal. This appeal accordingly found to be infructuous in view of
the facts like the dealer by paying the tax, penalty and interest as
demanded. Hence, it is ordered.

The appeal is dismissed as no question of fact or law for

adjudication.

Dictated & corrected by me,

Sd/- Sd/-
(S. Mohanty) (S. Mohanty)
1st Judicial Member 1st Judicial Member



