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O R D E R 

 

    Present appeal under Section 17(1) of the Odisha Entry Tax 

Act, 1999 (hereinafter referred to as ‘the Act’) is at the instance of the dealer 

assessee challenging the legality of the impugned order dated 27.04.2017 

promulgated in Appeal Case No.AA–112221522000056/OET/BH-I by the learned 

Joint Commissioner of Sales Tax (Appeal), Bhubaneswar Range, Bhubaneswar (in 

short, ‘FAA’), who dismissed its claims in full and confirmed the order of assessment 

dated 10.11.2014 passed under Section 9C of the Act by the learned Sales Tax 
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Officer, Bhubaneswar-I Circle, Bhubaneswar (hence called, ‘AA’) for the tax period 

from 01.04.2011 to 31.03.2013 on the grounds inter alia that it is bad in law and thus, 

liable to be set aside.  

2. From the record, it is revealed that the dealer assessee is a 

private limited company engaged in the business of execution of works contract 

which was subjected to tax audit in terms of Section 9B(2) of the Act and finally, the 

Audit Visit Report (AVR) was submitted indicating the discrepancies. On receipt of 

the AVR, the AA initiated action under Section 9C of the Act vis-a-vis the dealer 

assessee and ultimately raised additional demand of `7,56,930.00 including penalty 

levied under sub-section (5) thereof as against the balance ET payable for 

`2,52,310.00. Being dissatisfied, the dealer assessee filed an appeal under Section 

16 of the Act before the FAA, who, however, due to want of documentary evidence 

in support of the alleged claims was inclined to dismiss it. For being unsuccessful, 

the dealer assessee has approached the Tribunal by filing the instant appeal 

questioning the sustainability as to the impugned order dated 27.04.2017 and 

consequential additional demand.   

3.   The dispute between the parties centres around the issues 

viz.(i) addition of transportation/freight charges @ 10% of the basic purchase value 

for `25,11,120.00 without any logical basis; and (ii) levy of entry tax along with 

penalty on purchase of goods like sand, bajuri, stone chips, metals etc. for 

`1,96,83,008.00 from unregistered sources treating the same as scheduled goods 

under Entry No. 59 of the Schedule to the Act and according to the dealer 
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assessee, the decisions in that regard to be palpably wrong, erroneous and illegal 

and thus, not tenable in law. By way of a cross-objection, State justified the 

assessment and also levy of penalty on the additional demand claiming that the 

averments of the dealer assessee as to wrong determination of GTO and TTO by 

the authorities below and inclusion of the scheduled goods and imposition of 

penalty under Section 9C(5) of the Act cannot be entertained, since the decisions 

thereon, are according to law.  

4.  As per Section 3 of the Act, entry tax is realised which 

envisages that there shall be levy and collect of tax on entry of scheduled goods 

into a local area for consumption, use or sale therein at such rate not exceeding 

twelve percentum of purchase value of such goods as may be specified by the 

State Government. In the instant case, the allegation as per the AVR was that the 

dealer assessee did not include transportation/freight charges on the basic 

purchase value vis-a-vis the turnover and therefore, it was to be added. The 

authorities below determined such charges @ 10% of the basic purchase of 

`25,11,129.00 along with freight paid as per the purchase statement for an amount 

of `89,500.00 on purchase value of 1% taxable scheduled goods worth of 

`35,96,024.00. According to the learned Counsel for the dealer assessee, the 

authorities below completely erred in law to add 10% as freight charges on balance 

purchase value of `25,11,129.00, whereas, admittedly @ 2.49% with respect to rest 

part of the inter-State purchase of goods for `35,96,024.00 was accepted. In other 

words, it is alleged that the freight charges @ 10% for a part of purchase of goods 
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to be unreasonable and excessive. The learned Standing Counsel (CT) for the State, 

on the other hand, contended that on a subjective satisfaction, the authorities 

below accepted the recommendation of the AVR and applied 10% addition as 

freight charges, which should not be tampered with. It is not discernable from 

record as to on what basis 10% towards freight charges was added in respect of 

the turnover for `25,11,129.00. From the order of assessment dated 10.11.2014, it is 

not revealed as to how and on what basis such a rate of 10% as freight charges was 

added when there was a claim by the dealer assessee that it would be around 5-

8% of the purchase value of scheduled goods. Perhaps, the AA as against such 

claim of the dealer assessee deemed it just and proper to accept the 

recommendation of audit and applied and added 10% as freight charges vis-a-vis 

the turnover of `25,11,129.00. A reasonable nexus must exist, while determining the 

rate at which freight charges are to be added to the turnover. In the case at hand, 

for the inter-State purchase of goods for `35,96,024.00, freight charges had been 

paid at `89,500.00 which happens to be 2.49% of the basic value of the scheduled 

goods. Of course, it cannot be generalized and in all circumstances, such a lesser 

rate as freight charges may not be applied. But, then, in the facts and 

circumstances of the case, when freight charges paid on the rest part of the inter-

State purchase seems to be at 2.49% of the basic value, directing such charges @ 

10% for the remainder in absence of any reasonable nexus and substantiated by 

credible and cogent reasons, in the considered view of the Tribunal, would not at 

all be justified. A determination of transportation/freight charges must have a 
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reasonable basis and not that @ 10% should straight away be applied for being 

recommended in the AVR. In other words, a fresh adjudication is indeed necessary 

with regard to the addition of freight charges by considering the volume of 

business vis-a-vis the dealer assessee and such other factors which are normally 

looked into.  

5.   The other ground which has been raised is to the effect that 

levy of ET with penalty in respect of goods, such as, sand, bajuri, stone chips, 

metals etc. for `1,96,83,008.00 from unregistered sources, whether, to be treated as 

scheduled goods or not. As originally contended, the said goods do not find a 

place in Entry No. 59 of Part-I of Schedule to the Act, whereas, it differently treated 

under Entry No. 97 of Schedule-B of Part-II of the OVAT Act and in the above 

circumstances, the authorities below could not have levied entry tax thereon. While 

contending so, the decisions of the Hon’ble Apex Court reported in 1981 (8) ELT 

325 (SC), (1985) 60 STC 1 (SC) and (2002) 7 SCC 273 have been referred to so as to 

suggest that unless an expression stands defined in law, it should not be 

understood in scientific and technical sense, but in popular sense in which it is 

understood by persons dealing them; if there is no meaning attributed in a 

particular statute, then the items under the entries should be judged and analyzed 

on the basis of the expressions which are ordinarily used in the trade or industry or 

in the market, which are well accepted forms of construction of statutes. So to say, 

in the grounds of appeal attempt was made to distinguish and differentiate the 

alleged goods from the expression ‘minerals’ as appearing in Entry No. 59 of Part-I 
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of the Schedule. However, in course of argument, the said ground which was so 

raised seems to have been abandoned by the learned Counsel for the dealer 

assessee accepting the proposition that the alleged goods are minerals in view of a 

decision of the Tribunal in A.R.A. No. 05 (ET)/2013-14 decided on 26.02.2016 and 

later to the ruling of the Hon’ble Court in the case of State of Orissa and others Vs. 

D.K. Construction and others reported in (2017) 100 VST 24 (Orissa), wherein, such 

goods like stone chips, metals, sand etc. have been held as minerals. But then, it is 

contended that the above decisions emerged after the tax period and as there was 

no specific entry of such goods in the Schedule to the Act, the dealer assessee 

under an impression that no entry tax would be payable, failed to incorporate the 

same in the purchase value, while filing the periodical return and for that, levy of 

penalty appears illegal and arbitrary in absence of any false claim or wilful 

suppression on the its part. Admittedly, there is no specific entry of the alleged 

goods in the schedule of the Act. It is also a fact that a specific entry of such goods 

does find a place in the OVAT Act. There is no denial to the fact that ores and 

minerals are separately categorized at Entry No. 18, whereas, sand, soil, metal, 

bajuri, earth etc. are at Entry No. 97 of Schedule B, Part-II of the OVAT Act in 

contradistinction to Entry No. 59 which carries an inclusive definition. According to 

the Tribunal, in the above premises, there is every possibility of reaching at a 

decision that such goods though are taxable as per the OVAT Act, but not so 

under the Act. The contention of the learned Counsel for the dealer assessee is 

that with such an impression was in fact carried that the goods are not minerals 
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which was later clarified by the Tribunal and in D.K. Construction case ibid, it would 

not at all be reasonable to levy penalty. In the humble opinion of the Tribunal, 

while demanding entry tax with respect to the scheduled goods, penalty should not 

be imposed in view of the fact that it was quite not an impossibility to have a 

perception that the goods like sand, chips, morum, etc. not to be minerals as it was 

later treated so. However, with regard to the addition of transportation/freight 

charges and its determination respecting the purchase value of scheduled goods 

for an amount of `25,11,129.00, the dealer assessee definitely owes an explanation 

as to why it was not included in the turnover.  

6.   Hence, it is ordered. 

7.   In the result, the appeal stands allowed in part. As a logical 

sequitur, the impugned order dated 27.04.2017 passed in Appeal Case No. AA- 

AA–112221522000056/OET/BH-I is hereby set aside to extent indicated above. 

Consequently, the AA is directed to recompute the tax liability vis-a-vis the dealer 

assessee for the tax period from 01.04.2011 to 31.03.2013 as per the observations of 

the Tribunal, preferably, within a period of three months from the date of receipt of 

the above order. The cross-objection is accordingly disposed of. 

Dictated & Corrected by me 

 

               Sd/-                 Sd/- 

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman  
 


