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O R D E R 

 

    Instant appeal under Section 78(1) of the Odisha Value Added 

Tax Act, 2004 (hereinafter referred to as ‘the Act’) is at the behest of the dealer 

assessee questioning the legality and judicial propriety of the impugned order 

dated 28.02.2018 promulgated in Appeal Case No. AA-106221722000118 (VAT) by 

the learned Joint Commissioner of Sales Tax (Appeal), Bhubaneswar Range, 

Bhubaneswar (in short, ‘FAA’), who confirmed the order of assessment dated 

27.01.2017 passed under Section 42(4) of the Act by the learned Sales Tax Officer, 

Bhubaneswar-I Circle, Bhubaneswar (hence called, ‘AA’) on the grounds inter alia 



2 
 

that additional demand along with penalty to the tune of `14,36,391.00 raised 

against it is untenable in law and thus, liable to be set aside.    

2.   In fact, the dealer assessee is a business firm which carries 

trade on air compressors and other machineries used for mining inside the State of 

Odisha on wholesale and retail basis and also effects purchases from within and 

outside the State. In respect of the business concern of the dealer assessee, tax 

audit was held which led to the submission of the Audit Visit Report (in short, ‘AVR’) 

indicating incorrect tax compliance. Consequent upon which, the dealer assessee 

was served with a notice in Form VAT-306 with a copy of the AVR and was directed 

to appear and cause production of books of accounts and other documents for its 

examination in the light of the observations of audit vis-a-vis the returns filed for 

the tax period from 01.04.2013 to 31.03.2015. Accordingly, the dealer assessee 

produced the books of accounts and documents for the purpose of verification by 

the AA, who considering it finally reached at a decision that the observation with 

regard to the physical stock discrepancy needed to be dropped, but then, 

accepted the other recommendation on ITC and raised additional demand of 

`4,78,797.00 with penalty of `9,57,594.00, in total, of `14,36,391.00 payable as per 

the terms and conditions of the demand notice. The dealer assessee, on being 

dissatisfied, approached the FAA in appeal and challenged the assessment on two 

counts, such as, ITC mismatch and duty charged thereon on the ground that the 

same was beyond its control and practically impossible to verify each and every 

purchases made to ascertain, whether, the selling dealers included the sales in its 

returns; and with respect to the sale of goods to SEZ which was enhanced to 
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`13,74,371.00 as against `6,93,177.00. However, the claim of the dealer assessee did 

not find favour with the FAA in appeal which was ultimately dismissed.  Then, the 

present appeal has been preferred on the following grounds that disallowance of 

ITC amounting to `4,36,997.00 due to mismatch with ITC ledger is not sustainable 

and also for the wrong consideration as to SEZ sales for an amount of 

`13,74,371.00 instead of `6,93,177.00 besides including an amount of `72,80,112.00 

to the turnover for non-production of documents of title in contradiction to the 

acceptance of transit sales for `1,26,95,458.00 in terms of Section 6(2) of the CST 

Act, 1956. It is also alleged that the authorities below mechanically and without 

proper judicial application of mind levied penalty in absence of any suppression.   

3.   In course of argument, the learned Counsel for the dealer 

assessee moved a petition dated 28.01.2021 for acceptance of additional evidence 

and verification of the same by the authorities below on its admittance which is 

with respect to an exemption certificate which it could not collect against the sale 

for an amount of `1,79,477.00 issued to the TATA Steel Ltd. vis-a-vis the claim of 

ITC accompanied with a memo annexing copies of the certificate and the invoice in 

proof of the goods purchased. According to the dealer assessee, on account of 

financial dispute with the purchasing dealer vis-a-vis settlement of dues, the 

required exemption certificate could not be received in time, for which, it could not 

be produced before the forums below while claiming exemption as to tax liability. 

In that respect, no objection in writing is filed by the State. The Tribunal perused 

the copies of the exemption certificate nomenclatured as ‘Green Card’ shown to 

have been revalidated up to 30.06.2016 and invoice issued to M/s Tata Steel Ltd. 
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vide Tax Invoice No. DE/IR/13-14/071 dated 23.08.2013 for `1,79,477.00. As a matter 

of fact, the AA, in course of verification of books of accounts observed that the 

dealer assessee has actually effected SEZ sale of `6,81,193.64 during 2014-15 which 

was not mentioned in the AVR and accordingly, determined it at `13,74,371.00, out 

of which, since transaction worth of `11,94,894.00 could be substantiated by 

evidence, balance amount of `1,79,477.00 was taxed @ 13.5% amounting to 

`24,229.00. Though, the dealer assessee challenged such enhancement vis-a-vis 

the SEZ sale, but at present, furnished the additional evidence to make good the 

shortage in SEZ sale for the said amount of `1,79,477.00, which, in the considered 

view of the Tribunal, should be accepted and duly verified by the AA.    

4.   As regards disallowance of ITC of `4,36,997.00 due to 

mismatch on a comparison with the ITC ledger, the learned Counsel for the dealer 

assessee would contend that it is not at all sustainable and in this connection, 

earlier decisions of the Tribunal dated 10.07.2019 and 15.09.2020 passed in S.A. 

Nos. 286 (VAT) of 2017-18 and 389 (VAT) of 2015-16 respectively were referred to. 

The learned Standing Counsel (CT) for the State, however, justified the decision on 

disallowing ITC for `4,36,997.00. It is settled law that ITC cannot be revoked on the 

plea that the selling dealer has not paid the tax which only relates to incorrect, 

incomplete or improper claim in respect thereof as has been held by the Hon’ble 

Court in Sri Vinayaga Agencies Vs. Assistant Commissioner (CT), Vadapalani-I, 

Assessment Circle, Chennai and another reported in (2013) 60 VST 283 (Madras). 

Similarly, the Hon’ble Apex Court in Commissioner of Trade & Taxes, Delhi and 

others Vs. Arise India Ltd. and others reported inTS-2-SC-2018-VAT held and 
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observed that disallowing ITC due to default of the selling dealer in depositing tax 

to be violative of Articles 14, 19(1)(g) of the Constitution of India, 1950. In the case at 

hand, due to mismatch with ITC ledger, an amount of `4,36,99700 on such head 

was disallowed. If the dealer assessee has been a bonafide purchaser, then, 

certainly on the ground of mismatch with ITC ledger, it would not at all be just and 

proper to disallow ITC for `4,36,997.00. The aforesaid aspect, as it seems, has not 

been properly looked into by the authorities below. It is also alleged that for non-

production of endorsed documents of title in respect of goods purchased, an 

amount of `1,72,80,112.00 was added to the turnover, when transit sales for 

`1,26,95,458.00 was exempted under Section 6(2) of the CST Act, 1956. In other 

words, a part of the CST sale was added to the VAT turnover due to want of 

endorsed documents of goods, which according to the learned Counsel for the 

dealer assessee, is in contradiction to the own observation of the AA which was 

also confirmed by the FAA without proper examination. If such is the claim as to 

exempted sales, how and under what circumstances, a VAT turnover of 

`72,80,112.00 was added which is a matter to be examined afresh. If a transaction is 

accepted under the CST Act, 1956, unless and until it is held otherwise, cannot be 

added to the VAT turnover and in so far as the case of the dealer assessee is 

concerned, such aspect is found not to have been duly taken cognizance of by the 

authorities below. Having concluded so, the Tribunal is of the humble opinion that 

on both the aforesaid counts, fresh examination is necessary by the AA. Only upon 

considering the case of the dealer assessee in its entirety, the AA is then to 

proceed to consider, whether, in the facts and circumstances of the case, penalty to 
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be levied keeping in mind that law only authorizes to penalize a dealer considering 

its contumacious conduct and subject to fulfilment of the conditions enumerated in 

Section 42(1) of the Act.  

5.    Hence, it is ordered. 

6.   In the result, the appeal stands allowed. As a logical sequitur, 

the impugned order dated 28.02.2018 passed in Appeal Case No. AA-

106221722000118 (VAT) is hereby set aside to the extent indicated above. Thus, the 

matter is remitted back to the AA to reassess and recompute the tax liability of the 

dealer assessee for the tax period from 01.04.2013 to 31.03.2015 in the light of the 

observations of the Tribunal and to pass appropriate order as per and in 

accordance with law, preferably, within a period of three months from the date of 

receipt of a copy of the above order. The cross-objection by the State is 

accordingly disposed of. 

Dictated & Corrected by me 

 

               Sd/-                 Sd/-   

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 
 


