
BEFORE THE ODISHA SALES TAX TRIBUNAL: CUTTACK 

(Full Bench) 
 

S.A. No. 76(C) 2001-02 

 

(Arising out of order of the learned ACST, Balasore Range, 

Balasore in Sales Tax Appeal No. AA- 4/BAC-2000-01 

disposed of on dated 30.07.2001) 

 

 Present:  Shri R.K. Pattanaik, Chairman, 

    Shri A.K. Dalbehera, 1st Judicial Member, and  

    Shri P.C.Pathy, Accounts Member-I 

 

 M/s. Emami Paper Mills Ltd., 

, At-Balgopalpur, PO- Rasulpur, 

Dist. Balasore       ... Appellant 

 

-Versus-  

 

 State of Odisha, represented by the  

 Commissioner of Sales Tax, Odisha, 

 Cuttack       ... Respondent 

 

 For the Appellant   :  Sri Mukesh Agarwal, Advocate 

 For the Respondent   :  Sri D.Behura, Standing Counsel (CT) 

 --------------------------------------------------------------------------------------- 

 Date of hearing:  02.11.2020       *****                 Date of order:  01.12.2020 

 --------------------------------------------------------------------------------------- 

O R D E R 

 

               Instant appeal in terms of Rule 22 of the Central Sales Tax (Odisha) 

Rules, 1957 (in short ‘the Rules’) is at the behest of the dealer assessee questioning 

the legality and judicial propriety of the impugned order dated 30.07.2001 

promulgated in Appeal No. AA- 4/BAC-2000-01 by the learned Assistant 

Commissioner of Sales Tax, Balasore Range, Balasore (in short, ‘FAA’) vis-a-vis 

assessment dated 18.02.2000 passed by learned Taxing Authority, Balasore Circle, 

Balasore (in short, ‘AA’) on the grounds inter alia that the findings are arbitrary and 
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without proper application of judicial mind and thus, susceptible to be interfered with 

for the sake of justice.   

2.   As is made to understand, the dealer assessee is in business of 

manufacture of paper in respect of which original assessment for the year 1993-94 

under Rule12(5) of the Rules was completed on 30.11.1995 but later on, an adverse 

report was received against it from the STO, Investigation Wing, Balasore with a 

complaint that it had furnished incorrect particulars with respect to branch transfer 

resulting in under assessment and escapement turnover warranting an action under 

Rule 10 of the Rules. Again, one more adverse report was received as against the 

dealer assessee from the STO, Vigilance Balasore Division carrying a similar 

complaint, consequent upon which, its factory premises was visited and inspected on 

14.09.1995, in course of which, certain documents were retrieved and on its 

examination, the STO, Intelligence noticed many inter-State sales allegedly found to 

have been passed off as branch transfer and consignment sales. During such 

inspection, documents were scrutinised and seized, which included a Performance 

Statement concerning the dealer assessee which said to have revealed about certain 

transactions of inter-State sales being camouflaged as branch transfer despite the 

fact that there were movements of goods which had occasioned on account of its 

pre-existing contracts with different parties. Later to the above, reassessment under 

Rule 10 of the Rules was commenced pursuant to which the dealer assessee entered 

appearance and the fact of under assessment and escapement of turnover was 

confronted to it. The dealer assessee claimed to have produced books of accounts 
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and other relevant documents during the reassessment proceeding which were 

examined by the AA. The dealer assessee refuted all the allegations and claimed it to 

be totally untrue and also challenged the very initiation of the reassessment 

proceeding as illegal and untenable in law. The AA, considering the materials 

collected during the investigation, appeared to have arrived at a conclusion that 

there has been under assessment and escapement of turnover and consequently, 

demanded tax and penalty to the tune of `20,25,523/- payable as per the terms and 

conditions of the demand notice. Said assessment dated 18.02.2000 was subjected to 

challenge before the FAA. In fact, the dealer assessee raised a preliminary objection 

involving a point of law on jurisdiction vis-a-vis initiation of reassessment for the year 

1993-94 but the FAA instead considered it at the end while disposing of the appeal. 

The FAA did dismiss the contention of the dealer assessee questioning the 

sustainability of the reassessment proceeding.  

3.  Being unsuccessful, the dealer assessee assailed the impugned order 

dated 30.07.2001 inter alia on the grounds amongst others: (a) re-opening of the 

assessment, when original assessment under Rule 12(5) of the Rules had already 

been accomplished, amounts to change of opinion in absence of additional and 

extraneous materials; (b) such reassessment under Rule 10 of the Rules is not illegally 

permissible and as such, it is clearly a jurisdictional wrong; (c) disallowing branch 

transfer and commission sales by treating the same as inter-State sales is outrightly 

illegal and perverse, as it is based on mere surmises and conjectures and 

presumptions without discharging the initial burden of proof; (d) imposition of 
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penalty is clearly untenable under law; and (e) order of reassessment is 

unreasonable, arbitrary and directed without observing judicial procedure and 

practice and also in utter violation of the principles of natural justice.  

4.  Admittedly, the dealer assessee had originally been assessed for the 

year 1993-94 under the Central Sales Tax Act, 1956 (in short, ‘CST Act’) and vide 

order dated 30.11.1995 under Rule 12(5) of the Rules, demand of `625,844/- was 

raised and against it, appeal was carried, which was decided on 29.10.1999. The 

appellate order dated 30.06.1999 of the learned Assistant Commissioner of Sales Tax, 

Balasore Range, Balasore was further challenged before the Tribunal in S.A.No.32(C) 

of 1999-2000 which stood disposed of on 17.12.2008. Against the aforesaid 

background of facts, reassessment under Rule 10 of the Rules was set in motion on 

the strength of the adverse reports being received against the dealer assessee.  

5.  The dealer assessee, as discussed earlier, not only questioned the 

legality in the initiation of the reassessment proceeding and the authority of the AA 

to do so but also challenged the disallowance of branch transfer and commission 

sales for treating it as inter-State sales. Such aspects of the matter are needed to be 

critically examined by the Tribunal seriatim. One of the grounds of challenge by the 

dealer assessee is on the sustainability of reassessment proceeding under Rule 10 of 

the Rules and authority exercised by the AA in that respect, when was objected to 

and a request was made by way of a petition dated 18.02.2000 filed, the same 

should have been considered and adjudicated upon, since it was related to the 

jurisdictional aspect of the matter. In fact, said question was answered by the FAA at 
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the time of disposing of the appeal. According to the FAA, there was no jurisdictional 

error or wrong committed by the AA in initiating reassessment for the alleged 

period. The learned Counsel for the dealer assessee strongly urged that the AA did 

not have the jurisdiction to commence such a proceeding on many counts, mainly 

due to want of new and fresh materials satisfactorily proving the alleged transactions 

to be inter-State sales instead of stock transfer and consignment sales; without 

rejecting declarations in Form-F as well as other documents evidencing branch 

transfer and consignment sales and for having discharged the burden of proof as is 

envisaged under law. As per the learned Standing Counsel (CT), said point was 

decided by the FAA and was rejected after taking cognizance of all the materials on 

record. It is contended by the dealer assessee that apart from books of account and 

other documents, it had also produced the records of its branch office at Calcutta, 

during and in course of assessment proceeding taken up under Rule 12(5) of the 

Rules, which were duly verified by the assessing authority. It is also claimed that 

statutory declarations in Form-F issued by the branch and the commission agents 

besides other documents on being produced were examined and particulars thereof 

were found to be true and correct and as such, no defects had been noticed. It is 

further claimed that the dealer assessee produced the evidence or proof of despatch 

of goods and its movement to the branch and commission agents and thus, 

complied the provisions as contained in Section 6A(2) of the CST Act read with Rule 

12(5) of the CST (R&T) Rules, 1957 and Rule 6C(1) of the Rules and thereby, 

discharged the burden of proof as required under law but the aforesaid facts were 
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not appreciated in its proper perspective before dismissing the transactions in 

question as stock transfer and consignment sales and therefore, considering the 

totality of the facts and circumstances of the case, it was not incorrect to suggest that 

there was no authority for the AA to invoke and exercise to initiate reassessment 

under Rule 10 of the Rules. Admittedly, the question of jurisdiction was required to 

be determined by the AA which was not attended to despite a preliminary objection 

raised at the very inception. Of course, there is no such provision in the Rules to take 

up preliminary objections on jurisdiction and to consider matters of similar nature 

affecting the jurisdiction of the assessing authority. However, it is usually that general 

principles vis-a-vis adjudication for considering such questions relating to jurisdiction 

of the assessing authority are very often borrowed and applied. In case a question 

affecting jurisdiction of the assessing authority is raised, as is the practice and 

procedure, it must be dealt with at the threshold, if such adjudication is lawfully 

feasible by looking at the nature of the demand. If a dealer challenges the very 

usurpation of jurisdiction by the assessing authority which is out and out a question 

of law, it must have to be looked into and dealt with as per law. In this regard, it 

would be profitable to quote a decision of the Hon’ble Apex Court in the case of 

Ramesh B. Desai Vs. Bipin Vadilal Mehta reported in (2006) 5 SCC 638, wherein, with 

reference to Order 14 Rule 2 of the Civil Procedure Code, 1908, it has been 

categorically observed that where an issue of law alone is involved, which is 

concerning any bar under law affecting jurisdiction or power to exercise the 

authority, such a question is to be determined preliminarily; however, it is also clearly 



7 
 

held therein that where such a question of law depends upon the decision of a 

disputed fact, then the same cannot be tried as a preliminary issue.  In fact, catena of 

decisions lay down the law that a question of fact, and mixed questions of fact and 

law are not to be dealt with as preliminary issues; and only an issue of law is to be 

taken up preliminarily in case of an objection received on jurisdiction or for 

exercising an authority barred under law. In the instant case, a decision was required 

to be taken by the AA on the request of the dealer assessee on jurisdiction or 

authority to initiate the reassessment and pass appropriate order either upholding 

such an objection or otherwise. But, as it appears, the AA did not deal with it. As 

earlier mentioned, the jurisdiction aspect was considered later by the FAA. 

Admittedly, the statutory declarations in Form-F were in place and had not been 

rejected by the AA and that apart, there were certain incriminating materials 

collected during the investigation and under such circumstances, the AA was 

required to consider all such facts brought unto record which are pertaining to the 

domain of mixed questions of fact and law and not a pure point of law. A question 

of law on jurisdiction or any prohibition under law to invoke and exercise the 

authority could only be entertained as a preliminary objection and determined and 

not mixed questions of fact and law, as earlier stressed upon. Having held so, it 

would not be in any way incorrect to conclude that the AA though was required to 

deal with the objection on jurisdiction, but could not have determined it for being 

mixed questions of fact and law. Such question, in any event, ended with a result in 

favour of Revenue as the FAA outrightly dismissed the claim of the dealer assessee 
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that the AA lacked authority to contemplate and initiate the proceeding under Rule 

10 of the Rules. In the considered view of the Tribunal, the jurisdiction point so raised 

by the dealer assessee since could not have been determined, was rightly not taken 

up by the AA as it involved mixed questions of facts and law.  

6.  Another point has been raised by the dealer assessee claiming that 

reassessment, as was directed by the AA, resulted in double taxation. In this 

connection, decisions, such as, Edel Cast India Vs. Sales Tax Officer: (1988) 71 STC 

253 (Orissa); Kalpana Glass Fibre Pvt. Ltd. Vs. State of Orissa: (2013) 57 VST 357 

(Orissa); A. S. Chinnaswamy Vs. State of Tamil Nadu: (1999) I OLR (SC) 332 and many 

other rulings have been cited in order to contend that for a single transaction of sale, 

there can an assessment either under the State Sales Tax or CST, as the case may be, 

but it cannot be for both. It is contended that the dealer assessee deposited local 

sales tax for the alleged transactions in the respective States of West Bengal, Assam 

and Bihar and in that view of the matter, no further taxes under the CST Act would 

be leviable. In the case of BHEL Vs. Union of India reported in (1996) 102 STC 370 

(SC), the said aspect was considered by the Hon’ble Apex Court. In the decision of 

Edel Cast India ibid, the Hon’ble Court held that it is foregone that a single 

transaction of sale can never be taxed twice under the State Sales Tax and CST. In 

the case at hand, the dealer assessee was liable to pay taxes on the alleged 

transactions either under State Sales Tax in the respective States on account of stock 

transfer and consignment sales, or under the CST Act as inter-State sales. If the AA 

was of the considered opinion that the dealer assessee was needed to pay the tax 
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under the CST Act, was definitely required to take a call on the declarations in Form-

F whether to reject it or otherwise, as during the original assessments, the same were 

accepted after causing an enquiry as to the correctness as well as genuineness of the 

particulars contained therein. Such an exercise is indeed absolutely essential before 

directing a dealer to pay tax on inter-State sales, which, in considered view of the 

Tribunal, was not specifically looked into and decided in the instant case.  

7.  Referring to the ruling of the Hon’ble Apex Court in the case of BHEL 

ibid, it is also contended by the learned Counsel for the dealer assessee that if at all 

taxes on inter-State sales were to be realized in juxtaposition to the tax paid in other 

States, the exigibility or otherwise either under the State Sales Tax law or the CST Act 

would have been decided by impleading all the necessary parties. In the case supra, 

the dispute was with regard to a particular transaction of inter-State sale which was 

subjected to CST in different States which was objected and there, the Hon’ble Apex 

Court by not adopting the approach that it is immaterial as to in which State, the tax 

is collected, as the State Governments merely act as the agents of the Central 

Government observed that it would be an oversimplification as the approach may 

appear sound from the point of view of an assessee, but definitely not, while looking 

at it from the perspective of the States keeping in view Article 269 of the Constitution 

of India, 1950 and also the provisions of the CST Act and in that context, further held 

that a dispute of such kind, if arises, the authorities under the Act are to decide it in 

presence of all the stakeholders. As to the present case, in the humble opinion of the 

Tribunal, such is not the situation, where a determination as to exigibility of tax either 
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under the State Sales Tax or CST required participation of all the parties. It is basically 

a question whether to treat the alleged transactions as inter-State sales or sales in 

respective States after it suffered stock and consignment transfers by the dealer 

assessee, which could be decided without involving other States and its 

representatives by considering the materials on record. So, according to the Tribunal, 

there was no such exigency to consider the matter in the light of the ruling of the 

Hon’ble Apex Court in the case of BHEL ibid.   

8.  In fact, Section 6A of the CST Act deals with branch transfer and for 

that purpose, a dealer shall have to furnish a declaration containing all the particulars 

along with the evidence of despatch of the goods and in case of failure to furnish 

such declaration, then the movement of such goods shall be deemed, for all 

purposes of that Act, to have been occasioned as a result of sale. Under Section 

6A(2) of the CST Act, the assessing authority is required to  hold an enquiry as he 

may consider necessary to find out and ascertain that the particulars contained in the 

declaration so furnished by the dealer under Sub-Section (1) thereof are true and no 

inter-State sale has been effected and to make an order of that effect and 

thereupon, the movement of goods to which the declaration relates shall subject to 

sub-Section (3) be deemed to have occasioned otherwise than as a result of sale. As 

per Sub-Section (3) of Section 6A of the CST Act, the exercise which is undertaken by 

the assessing authority under sub-Section (2) thereof shall not preclude 

reassessment on the ground of discovery of new facts or under such contingencies 

mentioned therein.  
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9.  According to the learned Counsel for the dealer assessee, in view of 

Section 6A (2) of the CST Act which contemplates under law about an enquiry by the 

assessing authority vis-a-vis the declaration furnished by a dealer, reassessment 

under sub-Section (3) thereof can only be initiated subject to discovery of fresh 

materials, inasmuch as, such an action is not comprehended by utilising the self- 

same evidence on records. In fact, while contending so, the other relevant provisions, 

such as, Rule 6(C) of the Rules, Rule 12(5) of the CST (R &T) Rules, 1957 besides 

Clause 3 of the Statement of Object and Reasons on insertion of Section 6A in the 

principal Act and the report of the Select Committee in that behalf have been 

highlighted by the learned Counsel for the dealer assessee. Indeed, as per the dealer 

assessee, reassessment under Rule 10 of the Rules resulted in change of opinion 

which is impermissible under law. The learned Counsel for the dealer assessee cited 

the rulings, such as, Naba Bharat Ferro Alloys Ltd. Vs. State of Orissa: (2010) 31 VST 

319 (Orissa); Bharat Petroleum Corporation Ltd. Vs. STO: (2012) 52 VST 137 (Orissa); 

ITO Vs. Techspan India Pvt. Ltd: AIR 2018 SC 2113; State of UP Vrs. Aryaverth Chawal 

Udyog: (2016) 19 VST 1 (SC); and Ashok Leyland Vs. State of Tamil Nadu: (2004) 134 

STC  473 (SC) contending that any action of the assessing authority to have a re-look 

at the matter without discovery of new fresh materials for the purpose of 

reassessment would tantamount to change of opinion and result in jurisdictional 

error. The learned Standing Counsel (CT), on the other hand, justified the 

reassessment by extending an argument that in course of investigation, some 

additional materials incriminating in nature on the alleged branch transfer and 



12 
 

commission sales were recovered, which, in fact, laid down the foundation and really 

formed the basis for an action under rule 10 of the Rules. In other words, as per the 

State, notwithstanding original assessment under Rule 12(5) of the Rules, there was a 

cause of action for reassessment and also authority to go for it and such 

reassessment cannot and must not be branded as a change of opinion. As it is well 

known, there is no tenebrosity in settled principles of the law that a declaration under 

Section 6A (1) of the CST Act is accepted after making an enquiry envisaged in sub-

Section (2) thereof which, however, does not limit or preclude reassessment which 

may be commenced only upon being confronted with discovery of new materials 

and any action to meddle with the original assessment in whatever manner would 

definitely result in change of opinion by the assessing authority which is clearly and 

emphatically barred under law. In Bharat Petroleum case ibid, the Hon’ble Court, 

rather, reiterated the settled law on reassessment and change of opinion, however, 

in the facts and circumstances of the case, justified the action to reopen assessment 

on the premise that a particular transaction had, in fact, escaped assessment earlier. 

In Naba Bharat Ferro Alloys Ltd. supra, the Hon’ble Court considering the fact that 

original assessments to be over decried the action of reassessment under Rule 12(8) 

of the Rules as the statutory requirements were not sacrosanctly followed and 

observed thereby resulting in change of opinion.  In other decisions cited by the 

learned Counsel for the dealer assessee, more or less, it deal with the same issue as 

to the authority to initiate reassessment and the circumstances under which it would 

be permissible. Now, it is to be ascertained from the facts of the present case, on its 
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examination, if at all, the AA was justified in reopening the assessment in terms of 

Rule 10 of the Rules. As already discussed, the reassessment is not precluded in case 

of discovery of new materials as envisaged in Section 6A(3) of the CST Act. The 

learned Counsel for the dealer assessee alleged that reopening of assessment under 

Rule 10 of the Rules is bad in law. The learned Standing Counsel (CT), however, 

justified the decision of the AA, in this regard. According to the dealer assessee, such 

reassessment, without any foundation leads to change of opinion. As is understood 

by the Tribunal, if the reassessment is made on the self same materials without any 

additional facts being brought on record, it would amount to change of opinion. The 

dealer assessee claimed that want of fresh materials de hors record and 

reassessment thereof was not at all tenable. In the instant case, as it is made to 

appear, certain adverse materials were retrieved during investigation, the materials 

being inter-office correspondences between the dealer assessee and the buyers, 

Performance Statement etc. basing upon which reassessment was initiated. That 

being so, it would not be correct to allege that the AA had commenced the 

reassessment proceeding on the same materials. Rather, it is clearly apparent that 

with such adverse materials being brought to the knowledge of the AA, the 

reassessment was felt necessary and it was, then, initiated. So, the contention of the 

learned Counsel for the dealer assessee that there was no additional material for 

reassessment is absolutely misconceived. The sufficiency or otherwise of the adverse 

materials furnished to the AA is another aspect of the matter. But, such materials 
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being on record and apprised to the AA was by itself, prima facie, sufficient to initiate 

reassessment against the dealer assessee in terms of the Rule 10 of the Rules.  

10.  The next consideration for the Tribunal is with respect to disallowance 

of branch and stock transfer and consignment sales. According to the dealer 

assessee, levy of tax relying upon the reports and treating the despatches effected 

from the factory and sold by its branch either on the same day of its receipt or within 

a few days thereafter is ex facie illegal and arbitrary, especially when, there is no 

privity of contract between the parties and such is an action based on suspicion in 

absence of any evidence. It has been alleged that the dealer assessee disposed of 

the goods directly to the party concerned, instead of retaining it at its godown of the 

branch office and on number of occasions, selling of goods have apparently taken 

place on the dates of arrival itself or on the next day or few days later. The learned 

Counsel for the dealer assessee strongly objected to the aforesaid allegation. As it is 

well known, there must exist a privity of contract between the parties to establish an 

inter-State sale. There is also a fact which leads to a conclusion against stock transfer 

and in favour of inter-State sale is that the buyer submits certain specifications or 

places orders for supply of tailor made goods. In the present case, the learned 

Counsel for the dealer assessee urged that there were no such contracts vis-a-vis the 

alleged buyers and all the goods had been disposed of and sold to the buyers via its 

branch and consignment agents. It is also contended that most of the buyers are 

regular customers of the dealer assessee and orders were placed by them through 

the branch or agents and the goods were accordingly sold after being despatched. It 
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is well settled that there must be a conceivable link with identified buyers to show 

and establish that the dealer assessee directly supplied goods to them. The learned 

Standing Counsel (CT) highlighted the inter-office correspondences, Performance 

Statement to contend that there has been an incontrovertible pattern clearly 

suggesting inter-State sales and disposal of goods under the cover of branch 

transfer and consignment sales. It is alleged that either on the dates of receipt or 

within few days from arrival of the goods, the branch of the dealer assessee 

apparently sold it off to the buyers which is quite not possible unless contracts exist 

inter se parties. It is also alleged that all the transactions by the dealer assessee 

appear to have been effected with pre-determined buyers. On perusal of the 

impugned order dated 30.07.2001, it is, however, admitted that there were 

considerable demands in respect of the goods sold to the buyers. It is, in ordinary 

business practices, very often experienced that considering the demands in the 

market, requests are being received by dealers from its branches and consignment 

agents well in advance. At times, it is also experienced that certain demands are 

directly being forwarded to a dealer assessee by stating the requirements by buyers 

which ultimately are honoured through its branches or consignment agents. There is 

no denial to the practice that even branches receive orders and dispose of goods 

over which the dealer assessee having had no role to play. It may quite often be 

possible that buyers could avoid paying higher taxes through inter-State sales and 

may opt for purchases made through the branches situated in their own States. In 

the considered view of the Tribunal, only and only if, a direct contract is received by 
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a dealer assessee with clear specifications either in respect of standard goods or 

goods which are specially made and manufactured and then, sold to the buyers can 

only be treated as inter-State sales; if standard goods are regularly being delivered 

and in that regard, even direct correspondences are made, but all the despatches 

are to the branches wherefrom the goods are sold on receipt of purchase orders, 

even in such cases, it may be treated as stock transfers and not inter-State sales. In 

the case of the dealer assessee, there is no evidence worthy of credence put on 

record to suggest that the goods were not despatched to the branch and 

consignment agents and thereafter, sold to the buyers. No doubt, the details of the 

alleged transactions showing delivery of goods immediately on the dates of receipt 

or shortly thereafter have been listed. If on account of regular demands, goods are 

sold immediately through the dealer assessee’s branch or consignment agents, it 

cannot straight away be alleged as inter-State sales. In fact, there is no offence or 

illegality to receive and sale goods on the same day or shortly later to its arrival 

which, rather, depend on many other factors. As regards the Performance 

Statement, it was constantly claimed as a report of the concerned branch at Calcutta 

which is, more or less, a post facto review. In absence of any clear evidence 

regarding independent contracts between the dealer assessee and its buyers, merely 

by referring to the Performance Statement, which may normally be subject of a 

regular review would not be sufficient enough to hold that one or more or all of the 

transactions thereof were on account of inter-State sales in the guise of stock 

transfer and consignment sales. A Performance Statement may be a part of the 
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process to elicit and address the shortfalls, cause and effect of the transactions 

already had and at the same time, to formulate future policies on planning and 

operation of the dealer assessee. According to the humble opinion of the Tribunal, 

such a piece of document cannot safely be relied upon to establish inter-State sales 

between the parties. Rather, it could quite not be irrational to accept the fact of 

statistical assessment being made by the dealer assessee which is being reflected in 

the Performance Statement, as has been claimed all along. The AA laid much 

emphasis on the inter-office correspondences vide Exhibits 47 and 52 with respect to 

the alleged transactions. Again, in the considered view of the Tribunal, such materials 

cannot make the transactions in question to be inter-State sales. As per Exhibit 47, 

what is made to appear is that the buyer informed the dealer assessee about the 

regular supply of goods manufactured by the latter with certain shortcomings 

alleging that the former’s client registered a complaint regarding inferior quality of 

the goods and further intimated that the representative of the client in question 

would be visiting the factory shortly. In fact, the client of the buyer wanted to visit the 

factory premises on being so insisted in the background of the facts that inferior 

quality of goods was earlier supplied to them and by no stretch of imagination, such 

a piece of evidence can be treated to favour inter-State sale directly between the 

parties. Likewise, Exhibit 52 is a correspondence between the consignment agent 

and the dealer assessee which is in respect of remittances made against the sales. 

How it was considered as a document evidencing inter-State sale between the dealer 

assessee and its ultimate buyer which has been routed through the consignment 
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agent is not well comprehended. The Tribunal having appreciated the materials on 

record is of ultimate conclusion that the evidence garnered during investigation and 

subsequently placed before the AA cannot be said to be adequate to justify the 

alleged transactions as inter-State sales.  

11.   It is also claimed by the State that the dealer assessee made a 

statement on oath admitting the alleged transactions to have been directly carried 

out with the buyers. The learned Standing Counsel (CT) contended that the 

statement of the dealer assessee is a solemn affirmation and evidence with strong 

probative value which cannot be ignored. However, in the humble opinion of the 

Tribunal, it must have to be pitted against the documentary evidence. The statement 

of the dealer assessee may well be an admission, but it needs document based 

evidence to justify inter-State sales. In a litigation of the present nature, mere 

admission is not sufficient and furthermore, additional materials establishing inter-

State sales by the dealer assessee are to be placed record. An admission, if runs 

counter to the documentary evidence on record, as in the instant case, the dealer 

assessee produced all such materials in support of stock transfer and consignment 

sales, howsoever, substantive cannot be a basis to hold and reach at a conclusion 

otherwise.  

12.  The learned Counsel for the dealer assessee, as earlier mentioned, 

strongly challenged the reassessment by claiming that when the State is not 

dismissive of the evidence on stock transfer and consignment sales which have been 

accepted by a legal fiction, the AA grossly erred in treating the alleged transactions 
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as inter-State sales. In this connection, the decision of the Hon’ble Apex Court in the 

case of Ashok Leyland Limited case ibid has been referred to. In the decision supra, it 

is clearly held that by a legal fiction, in absence of declarations furnished by the 

dealer assessee, transactions are to be held as inter-State sales by virtue of Section 

6A(1) of the CST Act and likewise, with the declarations being produced, they are to 

be deemed as otherwise than as a result of sale and once all the requite particulars 

are stated in declarations Form-F and found to be true and correct, which is a 

statutory determination, the curtain is drawn keeping in view the expression 

‘thereupon’ which is a word of great significance and must be given its full effect. It is 

also held therein that if by such determination, which presupposes application of 

mind and expression of conclusion and having regard to a legal fiction created in 

terms of Section 6A(2) of the CST Act, it must a fortiorari follow that the same is 

binding. At the end, the Hon’ble Apex Court categorically observed that mere 

change in opinion or to have a relook at the matter, would not confer any 

jurisdiction to reopen the assessment and discovery of new materials although may 

be a ground, but that itself may not be sufficient for reassessment, unless and until, it 

is found that by reason of such discovery, a jurisdictional error has been committed. 

To such an extent is the law enunciated by the Hon’ble Apex Court vis-a-vis the 

reopening of the assessment. The dealer assessee placed all the materials in support 

of stock transfer and consignment sales and on a determination and satisfaction 

being arrived at, they were accepted, which means, by a legal fiction, stock transfer 

and consignment sales were deemed to have taken place and in absence of any 
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concrete evidence to dislodge it, inter-State sales cannot be unreservedly assumed. 

The learned Counsel for the dealer assessee also referred to a decision of the 

Hon’ble Apex Court in case of in case of Ballabhagas Hulaschand Vs. State of Orissa 

reported in (1976) 37 STC 207 (SC) and claimed that an illustration in support of stock 

transfer under Case No.II  applies to it. As per that illustration, a dealer in case agrees 

to sell goods to an ultimate buyer, but despatches goods to its branch which 

receives the same and delivers it to the buyer finally would be purely an internal sale 

which takes place in the other State and falls beyond the purview of Section 3(a) of 

the CST Act not being an inter-State sale. In other words, if a dealer even if receives 

an indent from a buyer but sells the goods through its branch situated outside the 

State, it would still be a stock transfer and not an inter-State sale. From any angle, by 

looking at the materials on record, details of which having been examined by the 

Tribunal, it is of the humble opinion that no case of inter-State sales could be 

sufficiently made out against the dealer assessee. It is also to bring on record that the 

original assessment which was made for the year 1993-94 with the conclusion that 

the transactions in question to be inter-State sales was rejected by the Tribunal (FB) 

by its order dated 17.12.2008 in S.A. No. 32(C) of 1999-2000. The dealer assessee also 

alleged that in similar cases, reassessments were opened but on being challenged, 

the transactions were held as branch transfers and commission sales. Many other 

grounds like doctrine of merger, double taxation etc. have been agitated by the 

learned Counsel for the dealer assessee in the present case. However, the Tribunal 

considers it to be unnecessary to deal with such additional grounds elaborately in 
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view of the overwhelming evidence in support of stock transfer and consignment 

sales vis-a-vis the alleged transactions.  

13  Hence, it is ordered. 

14.  In the result, the appeal stands allowed. The impugned order dated 

30.07.2001 promulgated in Appeal No. AA- 4/BAC-2000-01 is hereby set aside. In 

consequence whereof, the reassessment vis-a-vis the dealer assessee for the year 

1993-94 by the AA is hereby quashed. The cross-objection is accordingly disposed 

of. 

Dictated & Corrected by me 
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