
BEFORE THE ODISHA SALES TAX TRIBUNAL: CUTTACK 

(Full Bench) 
 

S.A. No. 96 (VAT) of 2012-13 

 

 (Arising out of order of the learned DCST (Appeal), Sambalpur Range, 

Sambalpur in First Appeal Case No. AA- 48/BGH/VAT/2010-11  

disposed of on dated 30.04.2012) 

 

 Present:  Shri R.K. Pattanaik, Chairman, 

    Shri A.K. Dalbehera, 1st Judicial Member, and  

    Shri R.K. Pattnaik, Accounts Member-III 

 

 M/s. Bargarh Diary,  

 Ekambra Chowk, Bargarh     ... Appellant 

 

-Versus-  

 

 State of Odisha, represented by the  

 Commissioner of Sales Tax, Odisha, 

 Cuttack       ... Respondent 

 

 For the Appellant   :  Sri B.B. Panda, Advocate 

 For the Respondent   :  Sri M.S. Raman, Additional Standing Counsel (CT) 

 --------------------------------------------------------------------------------------- 

 Date of hearing: 05.10.2020      *****      Date of order:  03.11.2020 

 --------------------------------------------------------------------------------------- 

O R D E R 

 

Instant appeal under Section 78 of the Odisha Value Added Tax Act, 

2004 (in short, ‘the Act’) read with Rule 98 of the Odisha Value Added Tax Rules, 

2005 (in short, ‘the Rules’) is at the behest of the dealer assessee assailing the 

impugned order dated 30.04.2012 promulgated in Appeal No. AA- 

48/BGH/VAT/2010-11 by the learned Deputy Commissioner of Sales Tax (Appeal), 

Sambalpur Range, Sambalpur (in short, ‘FAA’) vis-a-vis assessment dated 

24.07.2010 passed by the Assistant Commissioner of Sales Tax, Bargarh Circle, 
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Bargarh (in short, ‘AA’) for the tax periods 01.04.2008 to 31.05.2009 on the grounds 

inter alia that the same is bad in law and moreover, the proceeding under Section 

43 of the Act is not sustainable and valid and thus, is liable to be nullified.       

2.  The dealer assessee is engaged in manufacturing of packaged 

drinking water besides other goods for its selling inside the State of Odisha. As is 

revealed from the record, a Vigilance team inspected the business premises of the 

dealer assessee on 20.05.2009 during which certain documents were recovered 

and seized and on examination of such materials, it was reported that the dealer 

assessee allegedly indulged in sales out of account. Accordingly, it suggested 

estimated suppression at `15.00 lac and initiation of a proceeding under Section 43 

of the Act. Later to the said report, assessment was taken up and finally, the AA 

raised additional tax of `12,65,361.67 and levied penalty under Section 43(2) of the 

Act, in total, the dealer assessee was directed to pay `37,96,085.00 as per the 

terms and conditions of the demand notice for the impugned periods. The dealer 

assessee challenged the assessment dated 24.07.2010 before the FAA which was 

dismissed by the impugned order dated 30.04.2012. The dealer assessee 

questioned the legality and judicial propriety of the decisions of the authorities 

below by raising the following grounds.    

3.  As per the dealer assessee, principle of natural justice was breached, 

as the appeal before the FAA was disposed of without a date of hearing fixed; the 

FAA misconstrued the materials on record and erroneously held that the pouch of 

drinking water not to be goods falling under Entry 36 of the Schedule A of the Act, 
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as it could not be treated as a sealed container; rough estimates made by the 

dealer assessee could not be held as suppression of sales, inasmuch as, the FAA 

miserably failed to appreciate the facts on record and simply confirmed the 

assessment dated 24.07.2010 without due application of judicial mind which 

renders the decision strikingly vulnerable; the AA did the estimation without having 

any nexus with the turnover disclosed and suppression alleged to have been found 

which is, therefore, illogical and irrational; the AA did not have the jurisdiction to 

invoke Section 43 of the Act as the dealer assessee could not be said to have self 

assessed in terms of Section 39 of the Act; and the assessment under Section 43 of 

the Act is totally susceptible as the AA had no jurisdiction in absence of return filed 

covering a period up to 31.05.2009 and such a question of jurisdictional wrong, 

since goes to the root of the case, the dealer assessee is having the right to agitate 

the same before the Tribunal as the law is settled that the parties cannot confer 

jurisdiction even by mutual consent.  In fact, the dealer assessee challenged the 

very proceeding commenced under Section 43 of the Act by questioning the 

jurisdiction of the AA raising an additional ground which was objected to by the 

State on the ground that it has not been put forth as per Rule 102 of the Rules, 

nevertheless, it offered explanation with reference to the assessment record. 

Besides that, the dealer assessee questioned the enhancement of turnover by 10 

times as exorbitant and without any logical basis unsupported by material evidence 

and thus, to be arbitrary and impermissible by citing the rulings of the Hon’ble 
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Apex Court reported in AIR 1957 SC 810 and (1966) 17 STC 465 (SC) which are in 

relation to the best judgment principles.  

4.  The State, on the contrary, strongly objected to the contentions of 

the dealer assessee and urged that there is no illegality committed by the AA with 

regard to the assessment under Section 43 of the Act and if at all any objection 

was there regarding its sustainability, the same could have been raised at the 

earliest point of time. It is further contended that at no point of time the dealer 

assessee ever challenged the assessment, rather, participated whole heartedly, 

never ever disputed the notice served upon it and in such view of the matter, it can 

fairly be said that objection, if any, as to the continuance of the proceeding was 

clearly waived. In this regard, the State made a reference to a decision of the 

Hon’ble Apex Court in the case of Commissioner of Customs Vs. Virgo Steels 

reported in (2002) 4 SCC 316 to contend that once a right is waived, the 

proceeding cannot be questioned as not being maintainable. It is also claimed that 

the dealer assessee said to have self assessed itself as per Section 39 of the Act and 

with regard to the assessment by the AA, the books of account for the entire 

period 01.04.2008 to 31.05.2009 were looked into which is clearly evident from the 

record since the representative of the dealer assessee was afforded ample 

opportunity for causing its production and in so far as the fact of assessment for 

the alleged period is concerned, it was well within the knowledge of the dealer 

assessee that the entire period had been covered. As regards the contention of 

varied figure of sale price, according to the State, it is totally misconceived and 
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misleading in view of the fact that the AA did appreciate the materials and 

determined the average sale value of the goods. With respect to the claim that 

drinking water not sold in sealed containers but in plastic pouches and hence, 

exempted from tax as an item under Entry 36 of Schedule of the Act, the State 

cited a ruling of the Hon’ble Apex Court in the case of Martand Dairy & Farm Vs. 

Union of India reported in (1975) 35 STC 629 (SC). Finally, the State contends that 

there has been no illegality committed as far as the assessment is concerned and 

rightly, the additional demand was raised and since, the dealer assessee was found 

guilty of suppression of sales, as out of account transactions of huge scale was 

detected, penalty under Section 43(2) of the Act was duly levied.  

5.  No doubt, the dealer assessee did not put forth fresh ground in 

accordance with Rule 102 of the Rules but then, the State fairly participated by 

offering explanation with reference to the assessment record. Under such 

circumstances, the fresh additional ground whatever raised by the dealer assessee 

has been considered by the Tribunal. The first limb of the argument is that the 

investigation was concluded with the verification by not waiting for due date of 

filling of return till 31.05.2009 and thus, the assessment under Section 43 of the Act 

ought not to have been proceeded with. From the assessment record, it is revealed 

that on 07.08.2009, a representative of the dealer assessee appeared before the 

STO (Vigilance), Sambalpur with books of account for the year 2008-09 and 2009-

10 in connection with verification of documents seized on 20.05.2009. It is also 

revealed from the record that the investigation was continued beyond the due 
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date of filing return for 2nd quarter 2009. Furthermore, the investigation report was 

transmitted to the Bargarh Circle on 13.10.2009 for taking further steps in the 

matter. From a bare look at the assessment record, it is suggested that the dealer 

assessee furnished return for 2nd quarter on 31.07.2009. Against the background 

of said facts, it would not be incorrect to hold that the dealer assessee self assessed 

as per Section 39, later to which, the assessment was subjected to in accordance 

with Section 43 of the Act. That apart, the materials which led to the initiation of 

proceeding under Section 43 of the Act since were inspected by the Vigilance unit 

and in view of the fact that the return for 2nd quarter 2009 had been filed on 

31.07.2009, in the considered opinion of the Tribunal, there was no bar or 

interdiction for the AA to initiate the assessment. It is also a view earlier expressed 

by the Tribunal while disposing of S.A. Nos. 41 (VAT) and 351 (VAT) of 2013-14 

decided on 28.03.2019. In other words, all the materials for the impugned periods 

along with return filed of 2nd quarter 2009 had been the subject of investigation 

and therefore, the dealer assessee can be said to have had a self assessment under 

Section 39 of the Act, which ultimately resulted in initiation of proceeding under 

Section 43, which according to the Tribunal, is as per and in accordance with law 

and thus, it cannot be said to have been vitiated.  

6.  The learned Additional Standing Counsel (CT) for the State 

contended that no objection as to initiation of proceeding under Section 43 of the 

Act was raised by the dealer assessee after having received the notice which it was 

required to do so under Rule 50 of the Rules and hence, it is estopped to question 
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the assessment in view of the ratio of the decision in D. Ch. Guruvalu and Son & 

Co. Vs. Sales Tax Officer reported in (2008) 14 VST 509 (Orissa). In this regard, 

ruling of the Hon’ble Supreme Court of India in the case of Virgo Steels, Bombay 

ibid is referred to by the State which is to the effect that non-issuance of a 

mandatory notice does not in any manner denude jurisdiction to initiate a 

proceeding for recovery of escaped duty and when such requirement of notice is 

solely for the benefit of the individual concerned, it can be waived. The State would 

contend that in the instant case as the dealer assessee did not challenge the notice 

on any ground, but appeared and participated in the assessment proceeding, any 

such objection is deemed to have been waived. On the other hand, the learned 

Counsel for the dealer assessee contends that a question as to jurisdiction can be a 

subject of adjudication at any stage and as such, there is no bar or restriction of 

any kind in view of the decision of the Hon’ble Apex Court in the case of NTPC Ltd. 

Vs. CIT: (2003) 132 STC 566 (SC) notwithstanding the fact that the notice was not 

challenged. The ratio in Virgo Steel case ibid is regarding waiver of right of notice 

to a private individual or person concerned which is not in the nature of public 

notice or a notice to a person other than the individual against whom the 

proceeding is initiated. The aforesaid decision is with reference to Section 28 of the 

Customs Act, 1962, wherein, mandatory issuance of notice and its consequence 

and the right of waiver was the subject matter. In the case at hand, however, no 

such question is under consideration. The point rather relates to an objection 

raised by the dealer assessee at a later stage challenging the assessment and its 
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legality for not covering the period till 31.05.2009 as the return had not been filed 

by the time the inspection was held, which was also not reflected in the notice. Of 

course, the dealer assessee could have raised it before the AA. But, it appeared 

that the assessment was made in relation to the tax periods 01.04.2008 to 

31.05.2009 and for 2nd quarter of 2009, return was filed on 31.07.2009, which was 

duly taken cognizance of during the investigation and finally, the report was 

submitted basing upon which the assessment was commenced by the AA. In the 

humble opinion of the Tribunal, if at all, the notice mentioned a period up to 

20.05.2009, the proceeding under Section 43 of the Act, since included all the 

materials besides the return of 2nd quarter, 2009, is to be justified. That apart, 

when the assessment covered the impugned periods and as such, no objection 

was raised by the dealer assessee at the time of assessment, the Tribunal does not 

find any real prejudice alleged to have been occasioned thereby. That apart, the 

dealer assessee has not demonstrated as to in what manner it caused prejudice on 

account of such a notice for an assessment which covered the period till 31.05.2009 

morefully when the return was filed on 31.07.2009 and the same was looked into 

during the investigation.  

7.  Furthermore, with regard to notice as is alleged by the dealer 

assessee to be a defective one, the learned Additional Standing Counsel (CT) in 

response to it, contended that the proceeding under Section 43 of the Act cannot 

be invalidated in view of Section 98 of the Act which indicates that no any 

proceeding shall be invalid or deemed to be invalid merely by reason of any 
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mistake, defect or omission, if in substance and effect, the same is in conformity 

with or according to the intents, purposes and requirements of the Act. If at all the 

notice which was served upon the dealer assessee was related to production of 

books of account till 20.05.2009, the mistake could have easily been rectified and 

according to the learned Additional Standing Counsel (CT) such rectification is 

permissible by resorting to Section 81 of the Act and in this connection cited a 

ruling of the Hon’ble Court in Kanakdhara Mining Pvt. Ltd. Vs. Commissioner of 

Commercial Taxes in W.P. (C) No. 19930 of 2013 decided on 18.03.2013. That apart, 

the learned Additional Standing Counsel (CT) referred the following decisions, such 

as, Commissioner of Sales Tax Vs. Subhash & Co:(2003) 130 STC 97 (SC); Shyam 

Gudakhu Factory Vs. State of Orissa:76 (1993) CLT 487, Sri Babulal Manjee Meheta 

Vs. Commissioner of Sales Tax:(1992) 84 STC 220 (Orissa) and Commissioner of 

Income Tax Vs. Shyam Cold Storage:(2013) 215 Taxman 669 (All.) and it is 

contended that appeal under Section 78 of the Act is confined to the orders 

passed under Section 77(7) which obviously does not cover the question as to 

legality of notice and if opportunity of hearing has been extended, the terms of 

notice which virtually culminates in assessment and thus, the same cannot be 

challenged. Above all, from the materials on record, it is made to appear that the 

dealer assessee was certainly under a clear impression that the assessment related 

to the tax periods 01.04.2008 to 31.05.2009 and the books of account and other 

documents have apparently been produced for the alleged purpose and under 
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such circumstances, it cannot, therefore, be proper and justified to hold that there 

was any prejudice caused, as a result.  

8.  Regarding the exemption from paying tax vis-a-vis the drinking 

water allegedly sold by the dealer assessee, the learned Additional Standing 

Counsel (CT) referred to the decision of the Hon’ble Apex Court rendered in 

Martand Diary & Firm case ibid. In the said case, the expression ‘sealed container’ 

has been interpreted as a container which is so closed that access to the contents is 

impossible without breaking the fastening; the expression ‘seal’ does not involve an 

affixture of seal of the seller as evidence or guarantee of authenticity; articles may 

be regarded as put in sealed container, if it is closed securely in any vessel or 

container or any kind of fastening or covering that must be broken before 

accessing to what is packed inside. According to the State, reference may also be 

had to one more ruling of the Hon’ble Apex Court in the case of Commissioner of 

Sales Tax Vs. G.G. Industries reported in (1968) 21 STC 63 (SC), wherein, a card box 

of confectionary packed and closed by use of a cellophane so as to protect inside 

contents from being affected by atmospheric impact is to be treated as being kept 

in a sealed container. The dealer assessee, however, appears to have rested its plea 

by referring to the specifications for container for packaging of natural mineral 

water and packaged drinking water issued by the Bureau of Indian Standards, 

wherein, plastic container is to imply all containers used for packaging of natural 

mineral water and packaged drinking water except flexible pouches. If the said 

document is properly read and understood, a flexible pouch has not been 
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considered as a plastic container for the purpose of packaging of natural mineral 

water and packaged drinking water. However, if Entry 36 of Schedule A of the Act 

is sincerely glanced through, it would appear that water is an exempted goods but 

it does not include water sold in sealed containers. A pouch may not be a plastic 

container as per the specification of the Bureau of Indian Standards, but certainly a 

sealed container for the purpose of Entry 36 of Schedule A of the Act. If water is 

sold in a plastic pouch, which is obviously sealed, would not certainly fall in the ken 

of Entry 36. It would be a gross mistake in accepting the claim of the dealer 

assessee that a plastic pouch with drinking water since can be punctured is not a 

sealed container. The decision of Hon’ble Apex Court in the case of Martand Diary 

& Firm ibid and the ruling of the Hon’ble Madras High Court in the Union Territory 

of Pondicherry Vs. Aurofood Ltd reported in (1996) 100 STC 82 (Mad.) as is referred 

to by the State clearly lay down the proposition that a substance kept inside a 

container which is sealed and so closed that access to the contents is impossible 

without breaking it or fastening is treated to have been kept in a sealed cover. In 

the present case, selling of drinking water in plastic pouches which are in a way 

sealed and when it cannot be opened without breaking the outer covering, it shall 

have to be treated as a sealed container for the purpose of the Act. In other words, 

a drinking water sold in plastic pouches being a sealed container is not exempted 

from tax for not being goods under Entry 36 of the Act. So, the claim of the dealer 

assessee that drinking water sold in pouches as not exigible to tax must, therefore, 

have to fail.  
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9.   There appears a dispute raised regarding sale price of drinking water 

in pouches and its estimation which is responded back by the State claiming that 

the decisions of the authorities below and particularly of AA are based on evidence 

on record. According to the State, the materials available on record collected by 

the Vigilance unit have not been impeached in any manner whatsoever by the 

dealer assessee either before the AA or FAA and, therefore, such a specious plea 

which has presently been advanced must not be entertained. Considering the 

record and having appreciating the fact that the authorities below did thrash out 

enough materials on the subject matter, the Tribunal does not find any compelling 

reason to interfere with the findings of the authorities below as regards the value of 

the goods sold which is inclusive of transportation and consequential estimation, 

for that matter.  

10.  The point on which the learned Counsel for the dealer assessee 

appears to have laid much stress and emphasis is with regard to the multiplier 

applied, while completing the assessment on best judgment by the AA. According 

to the learned Counsel for the dealer assessee, enhancement of turnover by 10 

times without any evidence on record is brazenly arbitrary and in utter disregard to 

the settled principles of law as enunciated by the Hon’ble Apex Court in the case of 

Raghubar Mandal Harihar Mandal Vs. State of Bihar reported in AIR 1957 SC 810, 

wherein, according to the dealer assessee, it is held that when the assessment is 

made on estimate basis, the assessing authority cannot adopt a figure on gross 

turnover without any nexus to the materials on record. One more decision of the 
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Hon’ble Supreme Court delivered in State of Kerala Vs. C. Velukutty reported in 

(1966) 17 STC 456 (SC) is cited by the learned Counsel for the dealer assessee 

which elaborated and explained as to what a best judgment is by observing that it 

does not depend on the arbitrary caprice of a judge, but must be based on 

invariable principles of justice. The order of assessment dated 24.07.2010 does not 

clearly indicate as to what materials were really explored and critically examined, 

while enhancing the turnover by 10 times. It is no doubt a guess work and the 

assessment is accordingly to be made to the best judgment of the assessing 

authority. As per the settled principles of law discussed above, though there is an 

element of guess work, it must not be a wild one but shall have a reasonable nexus 

with the available materials and circumstances of each case. In Raghubar Mandal 

Harihar Mandal case ibid, the Hon’ble Apex Court categorically held that the basis 

adopted by the assessing authority is relevant, whether, it is most appropriate or 

not. As per the learned Counsel for the dealer assessee, enhancement of turnover 

by 10 times is without having any nexus on sales suppression. It is alleged that the 

AA without any logical basis applied a multiplier of 10 vis-a-vis the actual sales 

suppression established by not considering or taking into account any material or 

evidence collected from other sources. Having regard to the totality of the facts 

and circumstances of the case and as no clear materials are shown on record 

referring to which the enhancement of turnover was made, in the humble opinion 

of the Tribunal, there appears a need a fresh determination in respect thereof. The 

AA is, indeed, required to take into account, such aspects, like the nature and 



14 
 

extent of business and its volume in a given year, frequency in transactions, 

conduct and reputation of the dealer assessee in the local market, etc. which does 

not appear to have been taken cognizance of in the instant case, inasmuch as, the 

order of assessment dated 24.07.2010 and reasons in that respect is not clearly 

discernible. However, it is reiterated that such estimation remains a guess work and 

it may not be most appropriate in all circumstances, however, in no uncertain 

terms, the same must have to be having nexus to the entire materials on record, 

which in the considered view of the Tribunal, the AA shall delve in to and examine 

as per law.   

11.  Lastly, a faint attempt was made to dislodge the assessment on the 

ground that due opportunity of hearing was not provided by the FAA which is, in 

fact, one of the grounds raised in appal, while disposing of appeal. In this regard, 

the appeal record which is available with the Tribunal is examined. On perusal of 

the record, it appears that the dealer assessee participated and sought 

adjournments as and when necessary and on 19.10.2011, the appeal was heard in 

part and then, adjourned and posted to 26.03.2012 and when, no response was 

received from the dealer assessee, it was again posted to 30.04.2012, the date on 

which the impugned order came into being. In fact, it is on account of default of 

the dealer assessee, the FAA did have little option left but to decide the matter on 

merit and therefore, it would not at all be fair to allege that proper opportunity of 

hearing was not provided. In other words, the Tribunal is of the humble view that 

principle of natural justice has not been violated in any manner, while disposing of 
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the appeal, which was after providing a reasonable opportunity to the dealer 

assessee and that too, on merit.  

12.  Hence, it is ordered. 

13.  In the result, the appeal stands allowed in part. As a necessary 

corollary, the impugned order dated 30.04.2012 promulgated in Appeal No. AA- 

48/BGH/VAT/2010-11 is set aside to the extent indicated above. The matter is 

remitted back to the AA for a fresh determination vis-a-vis the tax liability of the 

dealer assessee in the light of the findings of the Tribunal and in accordance with 

law preferably within a period of three months from the date of receipt of the 

present order.  

Dictated & Corrected by me 
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