
BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL: 
 CUTTACK. 

 
S.A. No. 116(V) of 2013-14 

(Arising out of the order of the ld. DCST, Bhubaneswar Range,  
Bhubaneswar, in First Appeal Case No. AA 106111011000017 

/BH-I/09-10, disposed of on dtd.14.02.2013) 

 
 
  P r e s e n t:                   Shri S. Mohanty,   

                                               1st Judicial Member      
 

State of Odisha, represented by the 
Commissioner of Sales Tax, Odisha, 
Cuttack.      …      Appellant 

 
- V e r s u s - 

 
M/s. Merck Spares (India), 
At/P.O.- Plot No.2936, Lewis Road, 

Bhubaneswar.     …      Respondent  
 

       For the assessment period: 01.04.2005 to 31.03.2008 

 
For the Appellant          …  Mr. M.L. Agarwal, S.C. 

For the Respondent  …  N o n e 
------------------------------------------------------------------------------------ 
Date of hearing: 14.08.2019    ****     Date of order: 14.08.2019 

------------------------------------------------------------------------------------ 
O R D E R 

 

 
 

 This is an appeal at the instance of Revenue preferred 

against the order of first appellate authority with a prayer for 

modification of the order of first appellate authority and in addition, 

for imposition of penalty u/s.42(5) of the Orissa Value Added Tax Act, 

2004 (hereinafter referred to as, the OVAT Act).  

2. Irregular claim of ITC and wrong claim of ITC as reported 

in the Audit Visit Report (in short, the AVR) are the basis on which 

the assessee-dealer faced the audit assessment u/s.42 of the OVAT 

Act for the tax period from 01.04.2005 to 31.03.2008. Wrong claim of 

ITC on different counts which are taken up by the assessing authority 
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and thereafter by the first appellate authority being not covered under 

the grounds in appeal are not mentioned in detail, however the claim 

of ITC as against the branch transfer and inter-State sale became not 

resolved to the satisfaction of Revenue by the order of first appellate 

authority being subject matter of this appeal are discussed in detail 

below.  

3. The contention of the dealer as per the ground of appeal 

is quite confusing, vague but the reading of the grounds in appeal 

memo as it revealed, the first appellate authority has allowed ITC at a 

higher rate so the dealer should be asked to reverse the ITC and 

should be visited with penalty u/s.42(5) of the OVAT Act are the 

prayer.  

4. The appeal is heard with Cross Objection. The dealer 

stood by the order of first appellate authority in the averments in the 

cross objection but remained absent in the final hearing, as such the 

appeal heard and decided setting him exparte.  

5. At the outset, learned Standing Counsel drawn the 

attention of the Bench to the relevant portion of the impugned order, 

where the first appellate authority has calculated the claim of ITC 

taking account of the sale value of the dealer including profit margin 

@ 20%. It is argued by the learned Standing Counsel that, as the 

profit margin is taken as 20% which is in higher side the dealer was 

accordingly allowed higher amount of ITC. He has drawn the attention 

of the Bench to the calculation chart available in the LCR and also 

drawn the attention to the assessment order and argued that, as per 

the Chartered Accountant. report and the profit margin shown by the 

dealer was 9%, whereas the assessing authority has allowed profit @ 

10%. But, the profit @ 20% as allowed by the first appellate authority 

has no basis so because of the higher amount of profit margin allowed, 

the purchase price became calculated at a higher rate, thereby the 

dealer has availed ITC of higher amount which is more than his 

entitlement.  
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6. The profit margin as determined by the assessing 

authority or by the first appellate authority are purely the question of 

fact. 

 Gone through the orders of assessing authority and of the 

first appellate authority. Both the authorities below have not dealt 

with this question in detail with necessary documentary evidence. So, 

without hesitation it only can be said that, both the authorities have 

gone in a slipshod manner and calculated the profit margin as per 

their sweet whim. It is not disputed that, depending on the profit 

margin purchase value will be determined and as per the purchase 

value the ITC should be determined.  

7. In the circumstances above, when the factual aspect of 

the case in relation to the disputed question needs further inquiry, it 

is held that, this is a fit case where the matter should be remitted 

back to the assessing authority for assessment afresh on this limited 

question so as to ascertain the admissibility of the ITC to the dealer 

taking consideration of the profit margin on the basis of books of 

account and other documents 

 Accordingly, it is ordered.  

 The appeal allowed in part. The matter is remitted back to 

the assessing authority for assessment afresh with regard to the 

admissibility of ITC to the dealer as per the observation hereinabove.  

 
Dictated & corrected by me, 

 

            Sd/-            Sd/- 

      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 
 

 
 

BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL: 
 CUTTACK. 
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S.A. No. 107(V) of 2018 
(Arising out of the order of the ld. Addl. CST (Appeal), South Zone,   

Berhampur, in Appeal Case No.AA (VAT) 106221622000105/ 
BH-III/2016-17, disposed of on dtd.28.02.2018) 

 
 

 P r e s e n t:                   Shri S. Mohanty,   

                                        1st Judicial Member      
 

M/s. Mayfair Hotel & Resorts Ltd., 

At:- Plot No.8B, Jayadev Vihar, 
Bhubaneswar.      …      Appellant 

 
- V e r s u s - 

 

State of Odisha, represented by the 
Commissioner of Sales Tax, Odisha, 

Cuttack.       …   Respondent 
 
       For the assessment period: 01.04.2012 to 31.03.2014 

 
For the Appellant          …  Mr. A.K. Mohapatra, Advocate 
For the Respondent  …  Mr. M.L. Agarwal, S.C. 

------------------------------------------------------------------------------------ 
Date of hearing: 03.08.2019    ****     Date of order: 05.08.2019 

------------------------------------------------------------------------------------ 
O R D E R 

 

 
 
 A confirming order of assessment u/s.42(4) of the Orissa 

Value Added Tax Act, 2004 (hereinafter referred to as, the OVAT Act) 

of the first appellate authority is under challenge in this appeal at the 

instance of unsuccessful assessee-dealer before both the fora below 

with the plea that, disallowance of ITC for mismatch of the figure of 

output tax and input tax between selling dealer and purchasing 

dealer and (ii) imposition of penalty u/s.42(5) of the OVAT Act, both 

are not warranted. It is prayed to set aside the impugned order and 

the order of assessing authority as well by deleting the tax due and 

penalty as imposed.  

2. The appellant is a registered dealer engaged in hotel 

business. For the tax period 01.04.2012 to 31.03.2014, on the basis 
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of audit visit report (in short, the AVR) submitted by duly constituted 

audit team u/s.41 of the OVAT Act, the appellant-dealer faced audit 

assessment u/s.42 of the OVAT Act with the allegations like wrong 

claim of ITC detected from mismatch of ITC between the selling dealer 

and the purchasing dealer (assessee-dealer) leading to disallowance of 

the claim. On cross verification of the output tax collected by the 

selling dealer and input tax credit claimed by the assessee-dealer with 

the tax invoices on production by the assessee-dealer, learned 

assessing authority disallowed the mismatch amount of ITC. On 

reconciliation of the discrepancy in the claim of ITC as per the details 

reflected in the order of the learned assessing authority it is found 

that, in many cases, the selling dealers has deposited less tax. In 

some cases selling dealer are found having no TIN number. On cross 

verification, it is found that, the dealer claimed Rs.1,40,60,685.00, 

ITC found admissible by the dealer is at Rs.1,13,30,208.53 and ITC 

but found inadmissible at Rs.27,30,476.47. However, in consideration 

of mismatch of ITC and other allegations in AVR. In ultimate analysis, 

the assessing authority found the dealer‟s total net tax liability was 

determined at Rs.8,65,82,147.92. The dealer having paid 

Rs.8,57,83,601.00 was asked to pay balance tax of Rs.7,98,547.00. 

Apart from that, the dealer was also imposed with penalty at one time 

of the balanced tax due as per sec.42(5) of the OVAT Act leading to 

total of Rs.7,98,547.00.  

3. Felt aggrieved, by the order of learned assessing authority, 

the dealer knocked the door of first appellate authority. Learned Addl. 

Commissioner of Sales Tax (Appeal), South Zone, Berhampur as first 

appellate authority vide impugned order declined to accept the 

argument of the dealer, as a result he confirmed the order of 

assessment. Accordingly, the demand raised remained undisturbed. 

When failed before both the fora below, the dealer preferred this 

second appeal.  

4. Appellant-dealer’s contentions- 
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 It is contended that, mismatch of the ITC figure between 

the selling dealer and the assessee-dealer cannot have adverse effect 

on the claim of ITC for the reason that, the dealer has proved the 

transaction by producing original purchase invoice. It is further 

contended that, the imposition of penalty u/s.42(5) of the OVAT Act is 

not desirable in the facts and circumstances of the case.  

5. The appeal is heard with Cross Objection from the side of 

the Revenue, whereby and wherein the Revenue supported the 

findings of the fora below as just and proper.  

6. From the rival contentions above, following substantial 

questions based on law and facts are framed for decision in this 

appeal, 

(i) whether the first appellate authority is wrong in 

confirming the order of assessing authority by disallowing 

ITC for the reason of mismatch of ITC amount between 

the selling dealer and purchasing dealer; 

(ii) whether the first appellate authority is wrong in 

confirming the order of imposing penalty u/s.42(5) of the 

OVAT Act of the dealer. 

7. On the disputed question of ITC, the claim of the dealer is, 

it has submitted original invoices depicting payment of tax to selling 

dealer. The dealer cannot be held liable for any fault of the selling 

dealer in depositing tax. Per contra, argument of the Revenue is ITC is 

not admissible when selling dealer has not deposited the tax collected 

or when the selling dealer is found as an unregistered dealer.  

 With the backdrop of the case in hand as above, when we 

look into the authorities in Sri Vinayaga Agencies v. Asst. 

Commissioner (CT), Vadapalani-I, Assessment Circle, Chennai and 

another [2013] 60 VST 283 (Mad.), it is held as follows: 

 “(ii) That sub-section (16) of section 19 states that the 

input-tax credit availed is provisional. It, however, does 

not empower the authority to revoke the input-tax credit 
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availed of on a plea that the selling dealer has not paid 

the tax. It only relates to incorrect, incomplete or 

improper claim of input-tax credit by the dealer. it was 

not so in these cases.” 

 Similarly, in the matter Faiveley Transport Rail 

Technologies India Limited v. Asst. Commissioner (CT), Hosur 

(South), Hosur (2017) 97 VST 395 (Mad),  it is held as follows:- 

 “Held, allowing the petitions, that the dealer could not be 
denied the entire tax credit on verification of the 
Department website alleging that the dealer had reported 

higher purchases and availed of input-tax credit in 
excess.” 

 In Commissioner of Trade & Taxes, Delhi and others 

Vs. Arise India Limited and others TS-2-SC-2018-VAT, the Hon‟ble 

Apex Court in SLP before it upheld the view of the Hon‟ble High Court 

that, Sec.9(2)(g) of the Delhi VAT Act to the extent it disallows input 

tax credit to purchaser due to the default o the selling dealer in 

depositing tax, as violative of Article 14, 19(1)(g) of the Constitution of 

India.  

8. Treating both, the guilty purchaser and the innocent 

purchaser at par is violative of the Article 14 of the Constitution. A 

bona fide purchaser cannot be denied because of the intentional or 

intentional default of the selling dealer over whom the purchasing 

dealer has no control. The taxing authority is not handicapped under 

law to collect tax from the defaulting dealer and punish the defaulting 

dealer also. It is only to be seen that, the selling dealer is a registered 

dealer or not. Once the purchasing dealer has demonstrated that, he 

has complied with the requirements, he cannot be denied ITC only 

because the selling dealer fails to discharge his obligation under the 

Act. The selling dealer ought to have deposited the tax collected under 

the law. 

 In the matter of Shanti Kiran India Pvt. Ltd. v. 

Commissioner of Trade Tax Department, 2013 (2) TM 180 which 
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was later on confirmed by the Hon‟ble Supreme Court it is observed 

that, it is not the dealer‟s liability to see whether the tax was deposited 

by the taxing authority or not.  

 Here, we can be benefited further from the notification of 

CCT. The Notification No.1465/dtd.16.01.2016 came into force w.e.f. 

01.10.2015. Sec.20(3)(3a) as inserted w.e.f. 01.10.2015 read as 

follows:- 

 “Notwithstanding anything contained in this Act, no 
amount of input tax credit shall be allowed to a registered 
dealer on any purchase of goods in excess of the amount 

of such tax actually paid under the Act.” 
 
The notification above is indicative of the intention of the legislature to 

allow the dealer ITC to the extent of tax it has paid to his selling 

dealer.  

 If that be, the findings of the FAA being lawful and being 

consonance to the authoritative pronouncements mentioned above, it 

cannot withstand in law. Here, it is held that, mismatch of ITC never 

can be a ground to disallow the ITC to the bona fide dealer-purchaser 

who acted in good faith. However, the fact remains, in the event it is 

found that, the selling dealer is a fake dealer or where there is no 

question of collection and payment of output tax then in the event, it is 

nothing but a fact of commission of fraud in that case, the question of 

ITC cannot arise. So for the ends of justice, herein the case in hand, the 

matter needs to be remitted back to the assessing authority for 

verification of the genuineness of the tax invoices against purchase by 

the instant dealer. It is made clear that for any fault of the selling 

dealer the present dealer cannot be denied to avail ITC.   

 Accordingly, it is ordered. 

 The appeal is allowed in part on contest. The matter is 

remanded back to the assessing authority for assessment as per the 

observation above. The assessing authority will do well to dispose of 

the remand assessment within a period of four months hence. The 
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dealer is required to appear before the assessing authority without 

waiting for any intimation to participate in the hearing. 

 

Dictated & corrected by me, 

 
    Sd/-            Sd/- 
      (S. Mohanty)                           (S. Mohanty) 

1st Judicial Member                 1st Judicial Member 
 

 
 

 
 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
 

BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL: 

 CUTTACK. 
 

S.A. No. 355(V) of 2017-18 
(Arising out of the order of the ld. JCST (Appeal), Cuttack II Range,   
Cuttack, in First Appeal Case No.AA/19/OVAT/CUIIK/2017-18/ 

106131713000127, disposed of on dtd.23.09.2017) 
 

 
 P r e s e n t:                   Shri S. Mohanty,   

                                        1st Judicial Member      
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M/s. Jagannath Agency, 

At:- Samjori, P.O.- Madhuragandakhamar, 
Dist.- Kendrapara.     …      Appellant 

 
- V e r s u s - 
 

State of Odisha, represented by the 
Commissioner of Sales Tax, Odisha, 
Cuttack.       …   Respondent 

 
       For the assessment period: 01.04.2013 to 31.03.2015 

 
For the Appellant          …  Mr. B. Sahoo, Advocate 
For the Respondent  …  Mr. M.L. Agarwal, S.C. 

------------------------------------------------------------------------------------ 
Date of hearing: 05.08.2019    ****     Date of order: 06.08.2019 

------------------------------------------------------------------------------------ 
O R D E R 

 

 
 
 A confirming order of assessment u/s. 42(4) of the Orissa 

Value Added Tax Act, 2004 (hereinafter referred to as, the OVAT Act) 

relating to the dealer-appellant covering tax period from 01.04.2013 to 

31.03.2015 is under challenge before this Tribunal by the 

unsuccessful dealer before both the fora below. 

2. It was on the basis of Audit Visit Report (in short, the AVR) 

with the allegation of less payment of VAT of Rs.40,701.00 and wrong 

claim of ITC of Rs.35,11,837.00, the dealer was subjected to audit 

assessment u/s.42 of the OVAT Act. In the assessment, the learned 

assessing authority on examination of the books of accounts, relevant 

documents like sale statement, stock statement, payment details, 

returns filed by the dealer (as reflected in the assessment) found the 

dealer has paid less VAT of Rs.40,701.00. Similarly, on account of 

mismatch of ITC, the assessing authority found the dealer has availed 

ITC wrongly to the tune of Rs.43,65,084.00. Thus, the total tax 

payable by the dealer was calculated at Rs.1,77,758.00. Penalty at two 
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times of the tax due at Rs.81,402.00 was also imposed, thereby the 

total demand against the dealer was raised at Rs.1,22,103.00. 

3. Being aggrieved with such assessment, the dealer 

knocked the door of the first appellate authority who in turn vide 

impugned order did not interfere with the order of assessing authority, 

as a result, the tax due and penalty as determined by the learned 

assessing authority remained undisturbed. Being unsuccessful before 

both the fora below, the dealer knocked the door of this Tribunal by 

way of second appeal.  

 It is contended by the dealer that, disallowance of ITC due 

to mismatch of the figure between the selling dealer and the instant 

purchasing dealer is illegal and not sustainable. The tax due and 

penalty as imposed being not in accordance to law should be deleted.  

4. The appeal is heard with Cross Objection from the side of 

the Revenue. In the cross objection, the Revenue has supported the 

confirming order of first appellate authority and urged for 

confirmation of the same.  

5. From the rival submissions, the following questions 

framed for decision in this appeal, 

(i) if the first appellate authority is wrong in confirming the 

order of learned assessing authority that, the dealer has 

paid less payment of VAT of Rs.40,701.00; 

(ii) if the first appellate authority has committed wrong in 

confirming the order of learned assessing authority in 

denying the ITC due to mismatch of figure between selling 

dealer and purchasing dealer. 

6. With regard to the less payment of VAT, the allegation as 

per the AVR was, the dealer has made a less payment of VAT of 

Rs.40,701.00. However, the assessing authority has re-determined the 

same and found the less payment is at Rs.43,65,084.00. There is no 

discrepancy found in calculation of the VAT as it revealed from the 

chart appended to the order. Learned Counsel for the dealer could not 
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point out any defect in the calculation of the VAT payable by the 

dealer. So far as the mismatch of ITC and disallowance of ITC thereon 

is concerned, it can safely be said that, the impugned order is a non-

reasoned one, so to say the order of the assessing authority is also a 

non-reasoned one. The assessing authority has disallowed the ITC due 

to the reason of mismatch but has not elaborately discussed who is at 

fault and how this mismatch was calculated on the basis of 

reconciliation of the tax collected by the selling dealer and tax paid by 

the present dealer. The impugned order is a mechanical one and it is 

found that, the first appellate authority has not even bothered to 

apply his mind to the grounds in appeal. So, it only can be said that, 

the findings of the first appellate authority cannot withstand in the 

eye of law.  

7. Reason is the heartbeat of every conclusion. It introduces 

clarity in an order and without the same, it becomes lifeless. Reasons 

substitute subjectivity by objectivity. Absence of reasons renders the 

order indefensible/unsustainable particularly when the order is 

subject to further challenge before a higher forum. Reliance is placed 

in the matter of Raj Kishore Jha Vs. State of Bihar & Ors. AIR 2003 

SC 4664; Vishnu Dev Sharma Vs. State of Uttar Pradesh & Ors. (2008) 

3 SCC 172; Steel Authority of India Ltd. Vs. Sales Tax Officer, 

Rourkela I Circle & Ors. (2008) 9 SCC 407; State of Uttaranchal & Anr. 

Vs. Sunil Kumar Singh Negi AIR 2008 SC 2026; U.P.S.R.T.C. Vs. 

Jagdish Prasad Gupta AIR 2009 SC 2328; Ram Phal Vs. State of 

Haryana & Ors. (2009) 3 SCC 258; Mohammed Yusuf Vs. Faij 

Mohammad & Ors. (2009) 3 SCC 513; and State of Himachal Pradesh 

Vs. Sada Ram & Anr. (2009) 4 SCC 422]. 

8. Similarly, it is also apt to mention here that, law is well 

settled that, in the event of mismatch of ITC figure, the purchasing 

dealer should not be denied to avail ITC for the fault of selling dealer 

in depositing the output tax in his return.  
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 From the discussion hereinabove, in this case it is found 

that, this is a fit case where the matter should be remitted back to the 

assessing authority for determination of tax liability afresh, hence it is 

ordered.  

9. The matter is remitted back to the assessing authority for 

assessment afresh as per the observation above. The assessing 

authority is requested to complete the remand assessment within a 

period of four months hence. The appeal is accordingly allowed.  

 
Dictated & corrected by me, 

 

            Sd/-            Sd/- 

      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 
 

 

 

 

 

 

 

BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL: 
 CUTTACK. 

 

S.A. No. 357(V) of 2017-18 
(Arising out of the order of the ld. JCST (Appeal), Cuttack II Range,   

Cuttack, in First Appeal Case No.AA/21/OVAT/CUIIK/2017-18/ 
106131713000128, disposed of on dtd.22.09.2017) 

 

 
 P r e s e n t:                   Shri S. Mohanty,   

                                        1st Judicial Member      

 
M/s. Abhiram Distributors, 

At:- Keshpur Bazar, 
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P.O./Dist.- Kendrapara.     …      Appellant 
 

- V e r s u s - 
 

State of Odisha, represented by the 
Commissioner of Sales Tax, Odisha, 
Cuttack.       …   Respondent 

 
       For the assessment period: 01.04.2013 to 31.03.2015 
 

For the Appellant          …  Mr. B. Sahoo, Advocate 
For the Respondent  …  Mr. M.L. Agarwal, S.C. 

------------------------------------------------------------------------------------ 
Date of hearing: 05.08.2019    ****     Date of order: 06.08.2019 
------------------------------------------------------------------------------------ 

O R D E R 

 

 
 A confirming order of assessment u/s.42(4) of the Orissa 

Value Added Tax Act, 2004 (hereinafter referred to as, the OVAT Act) 

relating to the dealer-appellant covering tax period from 01.04.2013 

to 31.03.2015 is under challenge before this Tribunal by the 

unsuccessful dealer before both the fora below. 

2. It was on the basis of Audit Visit Report (in short, the 

AVR) with the allegation of less payment of VAT of Rs.40,243.00 and 

wrong claim of ITC of Rs.4,57,405.00, the dealer was subjected to 

audit assessment u/s.42 of the OVAT Act. In the assessment, the 

learned assessing authority on examination of the books of accounts, 

relevant documents like sale statement, stock statement, payment 

details, returns filed by the dealer (as reflected in the assessment) 

found the dealer has paid less VAT of Rs.5,343.00. Similarly, on 

account of mismatch of ITC, the assessing authority found the dealer 

has availed ITC wrongly to the tune of Rs.46,798.00. Thus, the total 

tax payable by the dealer was calculated at Rs.5,436.00 (+) 

Rs.46,798.00 = Rs.52,141.00. Penalty at two times of the tax due at 

Rs.1,04,282.00 was also imposed, thereby the total demand against 

the dealer was raised at Rs.1,56,423.00. 
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3. Being aggrieved with such assessment, the dealer 

knocked the door of the first appellate authority who in turn vide 

impugned order did not interfere with the order of assessing authority, 

as a result, the tax due and penalty as determined by the learned 

assessing authority remained undisturbed. Being unsuccessful before 

both the fora below, the dealer knocked the door of this Tribunal by 

way of second appeal. 

 It is contended by the dealer that, disallowance of ITC due 

to mismatch of the figure between the selling dealer and the instant 

purchasing dealer is illegal and not sustainable. The tax due and 

penalty as imposed being not in accordance to law should be deleted. 

4.  The appeal is heard with Cross Objection from the side of 

the Revenue. In the cross objection, the Revenue has supported the 

confirming order of first appellate authority and urged for 

confirmation of the same. 

5. From the rival submissions, the following questions 

framed for decision in this appeal. 

(i) if the first appellate authority is wrong in confirming the 

order of learned assessing authority that, the dealer has 

paid less payment of VAT of Rs.40,243.00; 

(ii) if the first appellate authority has committed wrong in 

confirming the order of learned assessing authority in 

denying the ITC due to mismatch of figure between selling 

dealer and purchasing dealer. 

6. With regard to the less payment of VAT, the allegation as 

per the AVR was, the dealer has made a less payment of VAT of 

Rs.40,243.00. However, the assessing authority has re-determined 

the same and found the less payment is at Rs.5,343.00. There is no 

discrepancy found in calculation of the VAT as it revealed from the 

chart appended to the order. Learned Counsel for the dealer could not 

point out any defect in the calculation of the VAT payable by the 

dealer. So far as the mismatch of ITC and disallowance of ITC thereon 
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is concerned, it can safely be said that, the impugned order is a non-

reasoned one, so to say the order of the assessing authority is also a 

non-reasoned one. The assessing authority has disallowed the ITC 

due to the reason of mismatch but has not elaborately discussed who 

is at fault and how this mismatch was calculated and on the basis of 

reconciliation of the tax collected by the selling dealer and tax paid by 

the present dealer.  The impugned order is a mechanical one and it is 

found that, the first appellate authority has not even bothered to 

apply his mind to the grounds in appeal. So, it only can be said that, 

the findings of the first appellate authority cannot withstand in the 

eye of law. 

7. Reason is the heartbeat of every conclusion. It introduces 

clarity in an order and without the same, it becomes lifeless. Reasons 

substitute subjectivity by objectivity. Absence of reasons renders the 

order indefensible/unsustainable particularly when the order is 

subject to further challenge before a higher forum. Reliance is placed 

in the matter of Raj Kishore Jha Vs. State of Bihar & Ors. AIR 2003 

SC 4664; Vishnu Dev Sharma Vs. State of Uttar Pradesh & Ors. (2008) 

3 SCC 172; Steel Authority of India Ltd. Vs. Sales Tax Officer, 

Rourkela I Circle & Ors. (2008) 9 SCC 407; State of Uttaranchal & 

Anr. Vs. Sunil Kumar Singh Negi AIR 2008 SC 2026; U.P.S.R.T.C. Vs. 

Jagdish Prasad Gupta AIR 2009 SC 2328; Ram Phal Vs. State of 

Haryana & Ors. (2009) 3 SCC 258; Mohammed Yusuf Vs. Faij 

Mohammad & Ors. (2009) 3 SCC 513; and State of Himachal Pradesh 

Vs. Sada Ram & Anr. (2009) 4 SCC 422]. 

8. Further, it is pertinent to mention here that, arithmetical 

error and calculation mistake are noticed in the order of the first 

appellate authority which needs to be rectified. 

9. Similarly, it is also apt to mention here that, law is well 

settled that, in the event of mismatch of ITC figure, the purchasing 

dealer could not be denied to avail ITC for the fault of selling dealer in 

depositing the output tax in his return. 
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 From the discussion hereinabove, in this case it is found 

that, this is a fit case where the matter should be remitted back to the 

assessing authority for determination of tax liability afresh. Hence it 

is ordered. 

10. The matter is remitted back to the assessing authority for 

assessment afresh as per the observation above. The assessing 

authority is requested to complete the remand assessment within a 

period of four months hence. The appeal is accordingly allowed.  

 
Dictated & corrected by me, 

 

            Sd/-           Sd/- 

      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 
 

 

 

 

 

 

 

 
BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL: 

 CUTTACK. 
 

S.A. No. 104(ET) of 2017-18 

(Arising out of the order of the ld. JCST (Appeal), Sambalpur Range,  
Sambalpur, in First Appeal Case No. AA 33/JSG/ET/2015-16,  

disposed of on dtd.21.06.2017) 
 

 
  P r e s e n t:                   Shri S. Mohanty,   

                                               1st Judicial Member      

 
State of Odisha, represented by the 
Commissioner of Sales Tax, Odisha, 

Cuttack.      …      Appellant 
 

- V e r s u s - 
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M/s. Surendra Mohanty, 

Kuchinda, Sambalpur.    …      Respondent  
 

       For the assessment period: 01.04.2009 to 31.03.2014 
 
For the Appellant          …  Mr. M.L. Agarwal, S.C. 

For the Respondent  …  Mr. T.R. Karir, Advocate 
------------------------------------------------------------------------------------ 
Date of hearing: 06.08.2019    ****     Date of order: 06.08.2019 

------------------------------------------------------------------------------------ 
O R D E R 

 
 
 

 When the order of assessment u/s.9C of the Orissa Entry 

Tax Act, 1999 (hereinafter referred to as, the OET Act) by the learned 

assessing authority modified before the first appellate authority and 

thereby resulted in reduction of the demand towards tax and penalty. 

The Revenue being aggrieved has preferred this appeal.  

2. It is the assessee-dealer M/s. Surendra Mohanty, 

Kuchinda, Sambalpur faced audit assessment u/s.9C of the OET Act 

for the tax period from 01.04.2009 to 31.03.2014 on the basis of 

Audit Visit Report (in short, the AVR). During the period, the dealer 

had effected intrastate and interstate purchases of taxable goods like 

machinery, bitumen and sanitary fittings for use in the works 

contract. The AVR allegations were the dealer had not excluded the 

freight in the purchase price. In the assessment, the learned 

assessing authority found the dealer had paid Entry Tax @ 1% on 

bitumen though the rate of tax of Bitumen is @ 2% as per entry in Sl. 

No.11 of Part-II of the schedule of the OET Rate Chart. Accordingly, 

the assessing authority added freight charge @ 5% of the purchase 

value and whereas levied Entry Tax @ 2% on purchase of bitumen. 

Thus, on re-determination of tax liability the dealer was found liable 

to pay a balance tax of Rs.1,41,617 including penalty of Rs.94,411.20 

i.e. twice of the tax due imposed u/s.9C(5) of the OET Act. 
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 In appeal at the instance of the dealer, the first appellate 

authority modified the findings of the assessing authority to the 

extent that, the enhancement of rate of tax on goods like Bitumen 

from 1@ to 2% is erroneous, whereas addition of freight as suggested 

in the AVR confirming the findings of the assessing authority to be 

correct. In the result, the tax due was recalculated and determined at 

Rs.16,318.00, whereas penalty was determined at Rs.62,636.00. 

3. When the matter stood thus, Revenue has preferred this 

appeal. 

 The contention of the Revenue is, the finding of the first 

appellate authority with regard to rate of tax on Bitumen is erroneous 

and to that effect, the finding of the assessing authority is to be 

restored. 

4. The questions struck for decision in this appeal are, 

(i) whether the first appellate authority is wrong in reversing 

the findings of the assessing authority in determining the 

rate of tax against Bitumen? 

(ii) what order ? 

5. As mentioned above here in this case, the assessing 

authority had imposed tax @ 2% on purchase of Bitumen by the 

dealer. The AVR was submitted with different allegations such as non-

inclusion of freight in the purchase price. The assessing authority has 

held that, Bitumen is a specific entry under Sl. No.11 but covered 

under entry at Sl. No.97 of Part-I called „Road Tar‟. In analysis of 

literature of Road Tar and the common parlance theory, the first 

appellate authority has held that, the goods are nothing but Road Tar 

as per entry Sl. No.97 of Part-I of the Schedule, hence it is taxable @ 

1%. 

6. When Bitumen is a specific entry under the entry chart, 

then interpretation of the entry by application of the common 

parlance theory is not only erroneous but also the act of exceeding the 
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jurisdiction vested in law. So, the finding of the first appellate 

authority to treat the goods as „Road Tar‟ is not based on fact and law.  

7. The other findings of the first appellate authority which is 

challenged by the dealer in its written submission that, this question 

being beyond AVR cannot be taken up in the audit assessment. The 

audit team has suggested for inclusion of freight into purchase price, 

where the audit team had accepted the tax rate @ 1% against the 

purchase of Bitumen by the dealer. So when the audit team has not 

disputed the rate of tax but accepted as disclosed by the dealer and 

when, the AVR does not contain such allegation while suggesting for 

audit assessment, this fact being beyond AVR, the assessing authority 

has acted in disobedience to the principle settled by the Hon‟ble Court 

in the case of Bhusan Power & Steel Ltd. Vrs. State of Orissa and 

Others (2012) 47 VST 466 (Ori.). 

8. The contention in the appeal memo is, the ratio laid down 

by the Hon‟ble Court in Bhusan Power & Steel case (supra) is different 

from the facts and circumstances of the case. In the hearing, the 

learned Standing Counsel argued that, when Bitumen has specific 

entry under Entry Tax Act, the assessing authority has rightly taken 

up this question in the assessment proceeding which he could notice 

on scrutiny of the return of the dealer. In the AVR, the audit team has 

accepted the return relating to the tax rate on goods like Bitumen. 

The AVR is silent on this question. In the regular audit assessment 

the assessing authority detected this defect of less payment of tax. 

Now the question is, whether the assessing authority can take up this 

question in the same audit assessment or can suggest for 

reassessment as per Sec.10 of the OET Act. The Legislature in its 

wisdom has fixed time limit for completion of audit assessment within 

a period of six months which can be extended up to one years with 

the permission of the authority, whereas it has given a time duration 

of seven years for reassessment u/s.10 of the OET Act. It is when the 

assessing authority detected some new incriminating materials 
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against the dealer, it could have suggested for reassessment u/s.10 of 

the OET Act on the new incriminating materials detected but it 

cannot take up a separate question basing the new materials in the 

self audit assessment which is beyond AVR. The argument of the 

learned Standing Counsel like the facts and circumstances of the 

present case is different from the facts and circumstances of the case 

before the Hon‟ble Court in Bhusan Power & Steel (supra) is not 

conceivable. It is apt to mention here that, in a recent decision, the 

Hon‟ble Court in Tata Sponge Iron Ltd. v. Commissioner of Sales 

Tax in W.P.(C) No.3661/2019 dtd.17.04.2019 has held that,  

 “The law laid down by High Court must be followed by all 

authorities and subordinate Tribunals when it has been 

declared by the highest proceedings or deciding on the 

rights involved in such a proceeding” 

 ************* “Section 41 & Section 42 of the Odisha Value 
Added Tax Act, 2005- Whether the first appellate authority 

was justified in ignoring the ratio of the Judgment in 
Bhushan Power & Steel Ltd. Vrs. State of Odisha, 2012 (I) 
ILR-CUT 421 = (2012) 47 VST 466 (Ori.) wherein it was held 
that the assessing authority cannot travel beyond the 
materials available in the audit report and utilization of 

any other materials from any other sources in audit 
assessment is completely foreign to audit assessment 

under Section 42 of the OVAT Act? – ignoring said law laid 
down by the High Court by the appellate authority 
amounts to contempt.” 

 
 In view of the authoritative pronouncement above, it is 

held that, the first appellate authority has not committed any illegality 

or irregularity while applying the ratio of the Bhusan Power & Steel 

Ltd. to the case in hand. Be that as it may, it is held that, the order 

suffers from no illegality.  

 Accordingly, it is ordered.  

 The appeal is dismissed as of no merit.  

 
Dictated & corrected by me, 
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             Sd/-          Sd/- 
      (S. Mohanty)                           (S. Mohanty) 

1st Judicial Member                 1st Judicial Member 
 

 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 
 

 
 

 
 

BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL: 

 CUTTACK. 
 

S.A. No. 112(ET) of 2016-17 
(Arising out of the order of the ld. JCST (Appeal), Sundargarh Range,  

Rourkela, in First Appeal Case No. AA V 23 ET of 2015-16,  

disposed of on dtd.25.08.2016) 
 

 

  P r e s e n t:                   Shri S. Mohanty,   

                                               1st Judicial Member      

 
State of Odisha, represented by the 
Commissioner of Sales Tax, Odisha, 

Cuttack.      …      Appellant 
 

- V e r s u s - 
 

M/s. Khemka General Store, 
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Daily Market, Rourkela.    …      Respondent  
 

       For the assessment period: 01.04.2013 to 31.03.2014 
 

For the Appellant          …  Mr. M.L. Agarwal, S.C. 
For the Respondent  …  N o n e 

------------------------------------------------------------------------------------ 

Date of hearing: 06.08.2019    ****     Date of order: 06.08.2019 
------------------------------------------------------------------------------------ 

O R D E R 

 
 Unaccounted for purchase of goods amounting to 

Rs.7,09,035.00 and stock discrepancy of Rs.1,78,830.00 as per the 

fraud case report are the basis on which the dealer was reassessed 

u/s.10 of the Orissa Entry Tax Act, 1999 (hereinafter referred to as, 

the OET Act) covering the tax period from 01.04.2013 to 31.03.2014. 

2. On 20.06.2013, in course of visit of the dealer‟s unit, a 

unit engaged in trading of stainless steel utensil, aluminum utensil, 

pressure cooker, home appliances etc. the visiting team detected nine 

nos. of purchase invoices valued at Rs.7,09,035.00 which was not 

accounted in the purchase register by the dealer. Similarly, on 

verification of the physical stock the discrepancy relating to 33 nos. of 

items valued at Rs.1,78,830.00 was also detected. On the basis of 

fraud case report, the assessment was reopened as per sec.10 of the 

OET Act.  

 During assessment, the learned assessing authority 

found the dealer had suppressed the aforesaid purchases of goods 

amounting to Rs.7,09,735.00 intentionally and had not filed return 

for the quarter ending June, 2013 but it is after detection only on 

19.12.2014 and after initiation of the reassessment proceeding, the 

dealer filed the return by including the aforesaid suppressed amount 

of goods. It was however accepted by the authority. As such, the 

assessing authority first determined the suppression, tax due and 

penalty on it, then adjusted the tax paid along with return filed in late.  
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 On the other hand, regarding the stock discrepancy, the 

assessing authority found the actual stock discrepancy at 

Rs.1,54,530.00. Thereafter, he determined the GTO as well as TTO for 

the suppressed turnover of Rs.8,87,865.00. Tax on it was calculated 

at Rs.8,879.00, penalty on it at Rs.17,768.00 was levied, thereafter 

the tax paid along with return filed in late mentioned above for 

Rs.7,445.00 was adjusted in it. Accordingly, the total demand raised 

against the dealer was at Rs.19,192.00. 

3. In appeal before the first appellate authority at the 

instance of the dealer, the first appellate authority vide impugned 

order, the first appellate authority only modified the mode of 

calculation of the balance tax due as he had adjusted the tax paid in 

late from the tax due and thereafter calculated the penalty. The 

assessing authority has held that, it is only after detection of the 

suppression the dealer filed return for quarter ending June, 2013 only 

on 19.12.2014 and so this payment cannot exonerate the dealer from 

the penalty which was accrued for on the date of detection of 

suppression. On the other hand, the first appellate authority has held 

that, once the return filed in late was accepted, then the tax paid 

should be adjusted first and then the balance tax due as well as the 

penalty on it should be calculated.  

 The Revenue as appellant contended that, the view taken 

by the first appellate authority is not sustainable. It is contended that, 

the dealer was engaged in clandestine business transaction. It is only 

when the suppression was detected and assessment was reopened, 

the dealer filed return. The filing of return in late for a particular tax 

period by including the suppressed turnover detected indicates, the 

dealer is involved in such type of clandestine business. So, the tax 

paid along with return filed late cannot exonerate the dealer from the 

tax due and penalty calculated on the basis of fraud case report. 

Because, filing of return and receipt of tax paid is under electronic 

process, there is no scope for the taxing authority not to accept the 
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same but, for the reason, a guilty dealer should not be exonerated 

from the tax due and penalty in accordance to the fraud case report 

basing which the assessment was reopened. The approach of the first 

appellate authority is uncalled for. When the dealer is found filed 

return for the subsequent periods but withheld one period i.e. quarter 

ending June, 2013, it indicates the dealer‟s evil design to avoid tax. 

So, I am of the considered view that, the view and mode of calculation 

adopted by the assessing authority is just and in accordance to law, 

whereas to that effect the impugned order is interceptible.  

 In the result, it is ordered. 

 The appeal is allowed. The impugned order is set aside. 

The order of the assessing authority is restored. Demand be raised 

accordingly.  

Dictated & corrected by me, 

 

             Sd/-            Sd/- 
      (S. Mohanty)                           (S. Mohanty) 

1st Judicial Member                 1st Judicial Member 
BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL: 

 CUTTACK. 
 

S.A. No. 15(C) of 2017-18 

(From the order of the ld. JCST (Appeal), Sundargarh Range,  
Rourkela, in First Appeal Case No. AA 31 „A‟ (RL-I-C) of 2015-16,  

disposed of on 19.05.2016) 
 

 P r e s e n t:                   Shri S. Mohanty,   

                                        1st Judicial Member      
 
 

M/s. BRM Infrastructure (P) Ltd., 
Mahulpali, Hotel Deluxe Lane, 

Rourkela.       …      Appellant 
 

- V e r s u s - 

 
State of Odisha, represented by the 

Commissioner of Sales Tax, Odisha, 
Cuttack.       …   Respondent 
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       For the assessment period: 01.04.2007 to 31.03.2012 
 

For the Dealer      : Mr. R.K. Mishra, Advocate 
For the State  : Mr. M.L. Agarwal, S.C. 

 ----------------------------------------------------------------------------------- 
Date of hearing: 05.08.2019    ****     Date of order: 05.08.2019 
 ----------------------------------------------------------------------------------- 

O R D E R 

 
 This is a dealer‟s appeal against the order of first 

appellate authority in an assessment u/r.12(3) of the Central Sales 

Tax (Odisha) Rules, 1957 (hereinafter referred to as, the CST(O) Rules) 

with the contentions like, sufficient opportunity was not extended to 

procure and furnish the declaration form „C‟ as against claim of 

interstate sale with concession in rate of tax. It is prayed for 

acceptance of declaration form at the stage of this second appeal and 

for deletion of penalty imposed.  

2. The dealer was subjected to assessment u/r.12(3) of the 

CST(O) Rules for the period from 01.04.2007 to 31.03.2012 basing on 

the Audit Visit Report (in short, the AVR) with the allegation of non-

furnish of required declaration form against sale u/s.6(2) of the CST 

Act. In the assessment, learned Assessing Authority, Rourkela I Circle, 

Uditnagar has prepared a chart showing the amount of 

Rs.5,70,76,999.00 against which the dealer failed to furnish 

declaration form „C‟. the dealer‟s tax liability was determined at 

Rs.97,69,197.00, whereas penalty u/s.12(3)(g) of the CST(O) Rules at 

Rs.1,95,38,394.00 was also imposed resulting thereby, the total 

demand raised at Rs.2,93,07,591.00. 

3. In appeal before the first appellate authority, the dealer 

could furnish some more declaration forms, as a result on 

reconciliation and calculation as detected in the impugned order, the 

dealer was found deficient on furnishing of declaration form for 

Rs.10,68,071.00. The tax liability and penalty was accordingly 

reduced and as per the final calculation, the demand towards reduced 

tax due and penalty u/r.12(3)(g) of the CST(O) Rules and interest 
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u/r.8(1) of the CST(O) Rules were calculated and raised at 

Rs.15,81,898.00. 

 Being further aggrieved, the dealer preferred this appeal 

with the contentions mentioned above, such as, sufficient opportunity 

was not extended to procure and furnish the declaration form „C‟, the 

penalty as imposed is not tenable in law in view of the circular issued 

by the Commissioner.  

4. Avoiding further discussions on the disputed questions, it 

can safely be said that, the position has became well settled by the 

decision of the Hon‟ble Court, the circular by the Commissioner and 

number of orders passed by this Tribunal such as in the event of non-

furnishing of declaration form „C‟. The dealer is not entitled to get 

concession in rate of tax against CST sale but in the event the dealer 

has failed to procure the declaration form from the interstate 

purchasers for no fault of him, the dealer cannot be imposed with 

penalty as per Rule 12(3)(g) of the CST(O) Rules. Interest being 

automatic in case of delay in payment of tax, it can be imposed. 

Applying the ratio above as laid down by the Apex Court in Gujarat 

Ambuja Cement Ltd. and another Vrs. Assessing Authority-cum-

Asst. Excise and Taxation Commissioner and others; (2000) 118 

STC 315 HP and in view of the Circular issued by Commissioner of 

Commercial Tax vide “Circular No.42/CT/No.III(I) 38/09 

dtd.20.04.2015 of the Commissioner of Commercial Tax, Odisha, 

Cuttack” here it is held that, the dealer is not liable to pay penalty.  

5. It is pertinent to mention that, the dealer has furnished 

one declaration form issued by M/s. Vedanta Aluminium Ltd., the 

original is verified and returned to the dealer keeping the xerox in 

record. It is also well settled that, the dealer reserves the right to 

furnish the declaration form as additional evidence before this 

Tribunal in such type of cases. However, in that event, the matter 

need to be remanded back to the assessing authority for verification 

of the genuineness of the declaration form „C‟ furnished as additional 
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evidence and then to recalculate the liability of the dealer, if any. 

Thus, applying the ratio above, it is held that, this is a fit case where 

the matter should be remitted back to the assessing authority for 

verification of the genuineness of the declaration form and to 

recalculate the tax liability of the dealer without imposing penalty.  

 Accordingly, it is ordered. 

 The appeal is allowed in part. The matter is remanded to 

the assessing authority for assessment afresh as per the observation 

hereinabove within a period of four months.  

 
Dictated & corrected by me, 

 

            Sd/-            Sd/- 

      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 
 

 

BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL: 

 CUTTACK. 
 

S.A. No. 90(ET) of 2013-14 
(From the order of the ld. JCST, Cuttack I Range,  

Cuttack, in First Appeal Case No. AA(ET)4/CUIC/2012-13,  

disposed of on 28.02.2013) 
 

 P r e s e n t:                   Shri S. Mohanty,   

                                        1st Judicial Member      
 

 
M/s. Ask Constructions, 
Bajrakabati Canal Road, 

Cuttack.       …      Appellant 
 

- V e r s u s - 
 
State of Odisha, represented by the 

Commissioner of Sales Tax, Odisha, 
Cuttack.       …   Respondent 

 
       For the assessment period: 01.04.2005 to 31.01.2011 
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For the Dealer      : Mr. A. Panda, Advocate 
For the State  : Mr. M.L. Agarwal, S.C. 

 ----------------------------------------------------------------------------------- 
Date of hearing: 03.08.2019    ****     Date of order: 03.08.2019 

 ----------------------------------------------------------------------------------- 
O R D E R 

 

 
 

 A confirming order of assessment is under challenge by 

the dealer as appellant in this appeal with the contentions like, 

assessment order was passed beyond the period of limitation. The tax 

due, interest and penalty levied are not warranted in the case in hand.  

2. The dealer was subjected to audit assessment u/s.9C of 

the Orissa Entry Tax Act, 1999 (hereinafter referred to as, the OET 

Act) for the tax period 01.04.2005 to 31.01.2011 on the basis of Audit 

Visit Report (in short, the AVR). The assessing authority found the the 

dealer had effected interstate purchase of Rs.2,23,380.00. During the 

period it has effected manufacture of goods and effected intrastate 

sale of Rs.1,42,30,926.7, ET on it @ 2% was calculated at 

Rs.2,84,618.18. The dealer having paid tax of Rs.2,81,447.00 balance 

tax due from the dealer was calculated at Rs.3,171.18 besides, for late 

payment of Entry Tax, interest of Rs.1,675.26 was imposed, whereas, 

penalty of Rs.6,346.00 as per sec.9C(5) of the OET Act was also 

imposed, thereby the total demand against the dealer was calculated 

at Rs.13,045.26. 

3. In appeal before the first appellate authority, the dealer 

could not get any relief as the first appellate authority confirmed the 

order of the assessing authority.  

4. When the matter stood thus, this appeal is preferred by 

the dealer with the contentions like, assessment was barred by 

limitation, interest and penalty as levied are not as per law. The 

contentions like, assessment is barred by limitation is not pressed in 

the hearing, besides, it is not supported by any evidence. Therefore, 

this question answered in negative to dealer. Late payment of tax and 
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interest being lawful and automatic one remained beyond question, 

hence confirmed. So far as the penalty u/s.9C(5) of the OET Act is 

concerned, the same is mandatory in nature in view of any balance 

tax due in an audit assessment. So, it cannot be said that, the finding 

of fora below is perverse or not tenable in law. 

5. The argument of the learned Counsel for the dealer is, 

there was a calculation mistake for which the penalty should not be 

imposed. On the other hand, learned Standing Counsel argued that, 

such a mistake is covered under the term of evasion of tax, hence the 

dealer is liable to pay penalty.  

6. One peculiar thing noticed from the assessment order 

and first appellate authority that, both the authorities have also made 

a calculation mistake. The calculation of the tax, penalty and interest 

on the first page differs from the calculation in the order portion. 

Learned Counsel for the dealer further submitted that, the dealer has 

already paid the tax due and interest but has not paid penalty as it is 

not warranted in the facts and circumstances of the case. In the 

circumstances above, it is found that, this is a fit case where the 

matter should be remitted back to the assessing authority to rectify 

the calculation mistake and thereafter on adjustment of the tax and 

interest already paid, the balance demand if any, may be raised 

against the dealer. It is made clear that, in the event the dealer is 

found to have no liability under the head of tax and interest, penalty 

should not be warranted as it is nothing but a mere calculation 

mistake by the dealer and the assessing authority as well. 

 Accordingly, it is ordered. 

 The appeal is dismissed as of no merit with the 

observation hereinabove. The calculation of the tax due is to be made 

afresh as per the observation above.  

 

Dictated & corrected by me, 
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              Sd/-           Sd/- 
      (S. Mohanty)                           (S. Mohanty) 

1st Judicial Member                 1st Judicial Member 
 

 

 

 

 

 

 

 

BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL: 

 CUTTACK. 
 

S.A. No. 116(C) of 2017-18 

(Arising out of the order of the ld. Addl. CST (Appeal), Odisha,   
Cuttack, in Appeal Case No.AA-JR-46/2009-10, 

disposed of on dtd.23.10.2017) 
 

 

 P r e s e n t:                   Shri S. Mohanty,   

                                        1st Judicial Member      
 

M/s. K.J.S. Ahluwallia, 
At/P.O.- Barbil, Dist.- Keonjhar.   …      Appellant 

 
- V e r s u s - 

 

State of Odisha, represented by the 
Commissioner of Sales Tax, Odisha, 

Cuttack.       …   Respondent 
 
       For the assessment period: 01.04.20007 to 31.03.2008 

 
For the Appellant          …  Mr. P.K. Harichandan, Advocate 
For the Respondent  …  Mr. M.L. Agarwal, S.C. 

------------------------------------------------------------------------------------ 
Date of hearing: 05.08.2019    ****     Date of order: 05.08.2019 

------------------------------------------------------------------------------------ 
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O R D E R 
 The facts in brief relevant for the purpose of adjudication 

of the appeal in hand are, in the assessment u/r.12(3) of the Central 

Sales Tax (Odisha) Rules, 1957 (hereinafter referred to as, the CST(O) 

Rules) for the period 01.04.20007 to 31.03.2008. 

2. As per the taxing authority, the dealer could furnish 

declaration form „C‟ against CST sale amounting to 

Rs.19,17,55,066.00. Another declaration form „C‟ bearing No.GOB/C-

373472 dtd.12.09.2008 for Rs.3,35,135.00 issued by M/s. Gangotri 

Electrocasting Ltd., Patna was not accepted as it was filed incomplete. 

In the assessment before the assessing authority and thereafter the 

appeal before the first appellate authority at the instance of dealer 

had taken into consideration of the declaration form furnished and 

allowed condition in rate of tax. However, denied the concession in 

rate of tax against the transaction in which the dealer failed to furnish 

declaration form and against the transaction for which the dealer 

submitted defective declaration form as mentioned above. The tax due 

and penalty against the dealer was assessed at Rs.1,11,29,417.00 by 

the assessing authority, whereas the first appellate authority after 

acceptance of some forms produced before him re-determined the tax 

and penalty liability calculated to Rs.92,45,217.00.  

3. The present appeal is at the instance of the dealer with 

the contentions like, sufficient opportunity was not provided to 

procure and furnish the declaration form and one declaration form 

was illegally rejected as defective. 

4. The appeal is heard with Cross Objection. Revenue in its 

fair and lengthy cross objection has supported the findings of the first 

appellate authority and submitted for imposition of penalty and 

interest as well. 

5. It is pertinent to mention here that, in the hearing the 

dealer has furnished a statement of purchase details which is a part 

of the declaration form issued by M/s. Gangotri Electrocasting Ltd., 
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Patna to remove the defect which was pointed out by the first 

appellate authority in the impugned order. The document is accepted. 

As it prima facie indicates, the declaration form which was rejected by 

the first appellate authority, became complete on furnish of the 

aforesaid statement. However, the genuineness of the documents 

needs further scrutiny by the taxing authority. Law is no more res 

integra in view of the ratio laid down by the Apex Court in Gujarat 

Ambuja Cement Ltd. and another Vrs. Assessing Authority-cum-

Asst. Excise and Taxation Commissioner and others; (2000) 118 

STC 315 HP and in view of the Circular issued by Commissioner of 

Commercial Tax vide “Circular No.42/CT/No.III(I) 38/09 

dtd.20.04.2015 of the Commissioner of Commercial Tax, Odisha, 

Cuttack.” that, in the event of failure to procure and furnish the 

declaration Form „C‟ for no fault of the selling dealer, the selling dealer 

is liable to pay tax without concession in rate of tax, but no penalty 

can be imposed. The circular or the order of the Hon‟ble Apex Court is 

silent on the question of imposition of interest. The dealer cannot be 

held liable to pay penalty for non-furnishing of declaration form, 

where the dealer is found to be bonafide and he is unable to furnish 

declaration form for non-cooperation by the interstate purchasing 

dealer.  

6. Thus, here in this case on application of the principle 

above, it is held that, the dealer is not liable to pay penalty for non-

furnishing of declaration form „C‟, whereas the dealer is liable to pay 

tax without concession in rate of tax as rightly held by both the fora 

below to the extent of sale for which no declaration form is furnished. 

The matter need to be remitted back to the assessing authority for 

acceptance of the verification of the genuineness of the particular 

declaration form No.GOB/C-373472 dtd.12.09.2008 issued by M/s. 

Gangotri Electrocasting Ltd., Patna with a further direction to re-

calculate the tax liability payable by the dealer. The dealer is directed 

to appear and produce the document before the assessing authority 
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within a period of one month without waiting for any notice from the 

assessing authority. In that event the learned Assessing Authority will 

do well t dispose of the remand assessment within a period of three 

months thereafter.  

 Accordingly, it is ordered.  

 The appeal is allowed accordingly on contest. The 

impugned order is set aside.  

Dictated & corrected by me, 

 

             Sd/-           Sd/- 
      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 
 


