
 

BEFORE THE ODISHA SALES TAX TRIBUNAL (FULL BENCH), CUTTACK 

S.A.No. 665/2008-09 

 
P R E S E N T :  

    Smt. S. Misra        Sri S. Mohanty        &       Sri R.K. Pattnaik 

        Chairman               2nd Judicial Member          Accounts Member-III 
 

(From the order of the ld. ACST (Appeal), Sambalpur Range, 

Sambalpur, in Appeal No. AA.529/SAII/OST/05-06, 
dtd.23.9.2008, setting-aside the assessment  

order of the Assessing Officer) 
 
M/s. Gajalaxmi Food & Rice Processing (P) Ltd., 

At- Bhursipali, Dist. Bargarh.   …  Appellant 
-Versus - 

State of Orissa, represented by the 
Commissioner of Sales Tax, 
Orissa, Cuttack.     …  Respondent 

 
(Assessment year : 2001-02) 
 

Appearance : 
For the Appellant …  None 

For the Respondent …  Mr. M.S. Raman, A.S.C. (C.T.) 
----------------------------------------------------------------------------------------- 
Date of Hearing: 14.12.2018 *** Date of Order:  14.12.2018 

----------------------------------------------------------------------------------------- 

ORDER 

 

The present second appeal has been filed against the order of the 

learned First Appellate Authority/Asst. Commissioner of Sales Tax 

(Appeal), Sambalpur Range, Sambalpur (in short, FAA/ACST) in First 

Appeal Case No.AA.529/SAII/OST/05-06 dtd.23.09.2008 in setting 

aside the order of learned Assessing Authority/Sales Tax Officer, 

Sambalpur-I Circle, Bargarh (in short, AA/STO) for the assessment year 

2001-02 u/s.12(8) of the Odisha Sales Tax Act, 1947 (in short, OST Act) 

and remanding the matter to the AA for assessment afresh. 
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2.   Factual matrix : The dealer was subjected to regular 

assessment u/s.12(4) of the OST Act vide Order dtd.15.01.2003. At a 

latter period, basing upon the figure obtained from the Civil Supply 

Department, Bargarh communicated to Deputy Secretary to 

Government FA&CW Department, Bhubaneswar vide Memo No.756, 

dated06.04.2002. The IST, SA-II Circle, on verification of the dealer’s 

unit and connected documents submitted fraud case report suggesting 

reopening for the assessment. In the re-assessment proceeding 

u/s.12(8) of the OST Act, the AA re-determined the GTO, TTO and tax 

liability of the dealer. The balance tax due from the dealer was 

calculated to Rs.7,47,982/-, besides penalty amount of Rs.11,21,973.07 

u/s.12(8) of the OST Act was also imposed. As a result, the total 

demand raised to Rs.18,72,594/-. 

3.   The re-assessment proceeding was heard ex-parte for 

non-cooperation of the dealer. However, the dealer on getting the 

demand notice as per the re-assessment order preferred appeal before 

the FAA. The FAA as ACST (Appeal), Sambalpur Range vide impugned 

order remanded the appeal back to the AA for re-assessment within four 

months from the date of the order giving opportunity to the dealer. 

4.   Being aggrieved, the dealer preferred this second appeal 

on many grounds including the grounds like maintainability of the 

proceeding u/s.12(8) of the OST Act in the case in hand. Besides the 

grounds on facts, the dealer has raised issue of law like re-opening of 

the proceeding u/s.12(8) is bad since by the date the re-assessment 

proceeding begun, the original assessment u/s.12(4) of the OST Act was 

not in force as merged in thes order of FAA against the assessment. It is 

also contended that, in absence of any allegation of escaped turnover, 

the re-opening of the assessment basing the report, which is originated 

from the report of the Civil Supply Department is not sustainable and 

the re-assessment by the AA barred in law. 
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5.   State has not preferred any cross objection but contested 

the case. The dealer-appellant remained absent in spite of receipt of the 

notice of hearing. As such, the present second appeal is heard setting 

aside the matter ex-parte. 

6.   The impugned order under challenge as it revealed, the 

re-assessment order has been set-aside by the FAA and direction was 

given to the AA to complete the re-assessment afresh within four 

months from the date of the order i.e. 23.09.2008. It is not known what 

happened thereafter. As specific time period was given by the FAA and it 

is almost 10 years and 2 months has passed after the remand 

assessment should have been finally disposed of beyond. In the 

impugned order, the FAA has given scope to the dealer to raise the point 

of law and facts before the AA. The FAA has not given any finding on the 

questions like the limitation and maintainability as raised by the dealer 

in the impugned order. Once there is no finding on the main issue 

which are raised by the dealer, then there is no basis or occasion before 

this Tribunal to give any finding such as the finding of the FAA under 

challenge is right or wrong. Be that as it may, it is believed that, there is 

no reason to interfere with the impugned order. Moreover, it is pertinent 

to mention here that, the dealer-appellant has strongly contended in the 

second appeal that, opportunity of being heard was not provided to him 

by the AA. Consequently, it is believed that, the matter should be heard 

by the AA as directed by the FAA and the dealer should be given an 

opportunity to raise all questions of facts and law theory and in that 

event, the AA is required to pass a reasoned order in the re-assessment 

proceeding. In the result, it is ordered. 

  The appeal is allowed in part. The dealer is given liberty to raise 

the question of maintainability of the re-assessment proceeding before 

the AA and the AA is required to pass reasoned order without being 

influenced by any of the observation herein above. However, it is made 
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clear that, in the event the remand re-assessment as per the direction of 

the FAA is already passed in the meanwhile, the present order will stand 

infructuous. 

 

Dictated & corrected by me, 

 

  Sd/-            Sd/- 
      (S. Mohanty)               (S. Mohanty) 

  2nd Judicial Member             2nd Judicial Member 

I agree, 

 

                          Sd/- 
                     (Smt. S. Misra) 
                   Chairman 

     I agree, 

 
                       Sd/- 

             (Sri R.K. Pattnaik) 
                    Accounts Member-III 
 

 

 

 

 

 


