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ORDER 
 

  The present second appeal is directed against the order of 

learned First Appellate Authority/Asst. Commissioner of Sales Tax, 

Sambalpur Range, Sambalpur (in short, FAA/ACST) in First Appeal 

Case No. AA.282 (SAIII) of 06-07, dtd.27.02.2007 in reducing the order 

of assessment passed by the learned Sales Tax Officer/Assessing 

Authority, Sambalpur-III Circle, Jharsuguda (in short, STO/AA) for the 

assessment year 2001-02 u/s.12(4) of the Odisha Sales Tax Act, 1947 

(in short, OST Act). 
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2.  Factual matrix :- In the case in hand, the assessee-

dealer, works contractor was subjected to assessment u/s.12(4) of the 

Odisha Sales Tax Act, 1947 (in short, OST Act) for the period of 

assessment 2001-02. The AA found the dealer had received gross 

payment of Rs.7,77,883.07 against the execution of works contract. 

The nature of works were ‘fencing around tennis court’ and ‘execution 

of concrete pavement’. In consideration of the nature of work, 50% 

deduction was allowed towards labour and service charges since there 

was no account of labour and service charges maintained by the 

dealer. Besides, on verification of the original TDS certificate deposited 

by the dealer, the tax liability was calculated at Rs.23,168.42. The 

dealer having paid Rs.16,605/-, the balance tax due was determined 

at Rs.6,563/-. 

3.  The dealer carried the matter before the FAA for asking re-

determination of the tax liability keeping view the balance TDS 

certificate of Rs.14,511/-. The Appellate authority found that, the 

selling dealer M.C. Ltd., Basundhara has deposited tax collected from 

the instant dealer vide D.D.No.125374/dtd.17.7.2001 for 

Rs.9,58,170/-. In consideration of the TDS certificate, the AA re-

determining the liability but in the result, it is found that, the dealer 

was entitled to get refund of Rs.7,948/-. 

4.  Being aggrieved with the assessment, the Revenue has 

preferred this appeal on the ground that, the deduction towards labour 

and service charges as granted by the fora below is not in accordance 

with permissible limit of the notification of Works Department. Hence, 

it should be re-determined. It is pertinent to mention here that, in 

course of hearing the Revenue also submitted additional ground that, 

keeping view the promulgation of Rule 4-B of the OST amended rules, 
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which came into force w.e.f. 30.07.1999, the deduction towards labour 

and service charges in the case in hand should be calculated as per 

the chart appended to Rule 4-B. 

5.  The appeal is heard in absence of the dealer setting him 

ex-parte.  

6.  Law is no more res integra keeping view the Rule 4-B of 

the OST amendment Rule, 2015 as mentioned above that, in the event 

of works contract where the labour and service account is not 

maintained by the dealer and in the event of contingencies as 

mentioned in the provision when the AA is not able to calculate the 

labour and service charges, in that event, Rule 4-B should be applied. 

The plea of the Revenue at the initial stage i.e. application of 

notification of the Works Department is of no avail, as it has been 

struck down by the authority. Learned Addl. Standing Counsel also on 

the other hand did not press that ground. However, he vehemently 

argued for application of Rule 4-B of OST Rules. When the nature of 

work undertaken by the assessee-dealer is considered, it is found that, 

the dealer had executed construction of pavement and fencing around 

the tennis court. Construction work squarely falls under the category 

of work included in Rule 4-B. Fencing is not there. The work which is 

not categorically covered under the types of work included in Rule 4-B. 

For that work Rule 4-B cannot be applied and in that event, best 

judgment principle is the recourse available to determine the labour 

and service charges. Thus, in the case in hand, we can safely be said 

that, Rule 4-B cannot be applied to a part of the work undertaken by 

the dealer.  

Another important aspect of the case is, the dealer had preferred 

first appeal on the issue of re-calculation of the tax paid by him on the 
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basis of TDS certificate. The question of deduction towards labour and 

service charges was not there before the FAA and in the impugned 

order the FAA has not discussed anything about the labour and 

service charges. Well settled principle is, a party cannot be put to a 

position :- where he was not before preferring the appeal. In the case 

in hand, the dealer had not asked for higher amount of labour and 

service charges before the FAA. So, the deduction towards labour and 

service charges was already set at rest as per the order of the AA. Once 

it was not agitated before the FAA and when the FAA has not given any 

independent findings on this issue, then this issue is not available to 

the Revenue to agitate in this second appeal. While arriving at this 

conclusion, I am aware of the position of law that Revenue had no 

scope before both the fora below to appear and contest. Be that as it 

may, in the considered view of this Tribunal, the plea raised being not 

available to the Revenue, the present appeal is found to be not 

maintainable in the eye of law. Accordingly, it is ordered. 

 The appeal be dismissed as of no merit. 

 

Dictated and Corrected by me, 

 
 

    Sd/-         Sd/- 

    (S. Mohanty)    (S. Mohanty) 
    2nd Judicial Member     2nd Judicial Member 
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