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ORDER 
 

This present second appeal has been directed against the 

order of the learned First Appellate Authority/Asst. Commissioner of 

Sales Tax, Sambalpur Range, Sambalpur (in short, FAA/ACST) in 

First Appeal Case No.  AA-62(SAII) of 2003-04, dtd.28.02.2005 in 

allowing the order of the assessment passed by the learned Sales Tax 

Officer/Assessing Authority, Sambalpur-II Circle, Bargarh (in short, 

STO/AA) for the assessment year 2000-01 u/s.12(8) of the Odisha 

Sales Tax Act, 1947 (in short, OST Act). 
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2.  Factual matrix : Assessment u/s.12(4) of the OST Act for 

the period 2000-01 of the dealer’s unit was reopened invoking 

provision u/s.12(8) of the OST Act on the basis of AG Audit. In the 

re-assessment proceeding, the AA accepted the report and 

suggestions of the AG audit team and in conclusion held that, the 

dealer has understated the sale to the tune of Rs.39,39,548/- with an 

intimation to evade tax on its corresponding sale. The aforesaid 

amount was added to the GTO already determined in the proceeding 

u/s.12(4) of the OST Act and on the re-determined TTO, tax was 

calculated. The total tax due was determined at Rs.22,69,786.80. 

Besides, surcharge @15%, interest of Rs.22,003.72 and then penalty 

of Rs.13,59,144/- were imposed for furnishing incorrect particulars 

of sale-purchase statement/under assessment of tax. The total tax 

including surcharge, interest and penalty came to Rs.39,91,310.50. 

The tax already paid by the dealer amounting to Rs.17,26,070.50 was 

adjusted and the balance due from the dealer was calculated to 

Rs.22,65,240/-. 

3.  In appeal at the instance of the dealer, the FAA has deleted 

the demand with his findings that, the reopening of the assessment 

in the case in hand is not tenable since it is mere a change of opinion 

by the AA which resulted, thereby, annulment of entire reassessment 

proceeding. On this backdrop State has come up with this second 

appeal challenging the legality of order of the FAA. The impugned 

order is challenged on the grounds like, the FAA has erred in law by 

ignoring the AG Audit report wherein the fact of consideration money 

paid and expenses incurred in manufacturing of liquor were 

suggested to be included in the determination of appellant’s turnover. 

It is further contended that, the FAA has committed wrong in deleting 
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the penalty and accordingly, it is prayed that, the findings of the AA 

should be restored by reversing the impugned order. 

4.  The dealer has contested the appeal but with no cross 

objection.  

5.  The questions struck for decision in this appeal is : if the 

FAA was wrong in holding that, the reopening of the assessment in 

the case in hand is not maintainable as it is a mere change of opinion 

by the AA and if the FAA is wrong in deleting the tax due and 

penalty.  

Learned Addl. Standing Counsel, Mr. Raman advancing the 

argument on behalf of the State submitted that, the FAA has not 

applied his judicial mind to the well settled principle laid down by the 

authorities while determining the maintainability of the re-opening of 

the assessment invoking Sec.12(8) of the OST Act. The dealer is a 

manufacturer of outstill liquor. The dealer has incurred expenditure 

of Rs.1,28,54,960/- towards payment of earnest money. Besides, the 

dealer has spent for purchase of Mohua flower and other goods like 

fuel, expenditure towards labour charges, but the figure shown by 

the dealer in his return is quite low and the dealer has shown to have 

sustained loss. It is beyond imagination to accept that, a dealer 

sustaining loss will go for extension of his licence and business 

activities. So, the report submitted by AG Audit should be accepted 

and if that be, re-assessment in the case in hand never can be 

treated as a mere change of opinion. It is the AA has formed his 

independent opinion on the basis of the AG report. As such the view 

of the FAA is not sustainable.  

Per contra, learned Counsel for the dealer, filed order passed 

in S.A.No.366/2005-06 by this Tribunal on earlier occasion, relating 

to the same dealer deciding identical matter. It is argued by the 
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learned Counsel for the dealer that, by the time the reassessment 

proceeding was begun, the assessment u/s.12(4) of the OST Act was 

not in existence as it was merged in the order of the Appellate Court. 

Here in the case in hand, it is a fact that, the assessment u/s.12(4) of 

the OST Act was not accepted by the dealer and it was challenged 

before the Appellate forum and the appellate forum decided the First 

Appeal No.16(SA-II) of 2002-03 vide its order dtd.29.06.2002. The re-

opening invoking provision u/s.12(8) of the OST Act took place after 

the order of the appellate court came into force i.e. initiated vide 

Order dtd.07.01.2003. Once the order of the appellate court is 

passed, then the order of the lower Court became merged in the 

appellate court as per the theory of merger. If that be, then any 

reopening of the assessment if done, it must be done on the basis of 

the order of the appellate court, which is not done in this case. Thus, 

at the outset, it can safely be said that, the reassessment proceeding 

undertaken by the authority on the basis of AG Audit, is not 

sustainable as the re-assessment relates to an order which was not 

in force on the date of the opening of assessment and on this score 

only, the entire proceeding need to be set-aside. Be that as it may, it 

is held that the order impugned has no legs to stand. In fact, same is 

the view of the Full Bench of this Tribunal on earlier decided second 

appeal relates to the present dealer for the separate tax period. 

Needless to repeat that, rule of res judicata is not applicable to tax 

matter but at the same time consistency is the settled principle in tax 

matter. As such, the Revenue who accepted one view related to a 

dealer for a particular period is estopped from taking a contradictory 

view at a different time relating to the same dealer. Moreover when 

there is no sanction under law to reopen a dead order, we can 
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concede with the view that, the re-assessment is not tenable in law. 

Hence, ordered. 

The appeal by the Revenue is dismissed on contest as of no 

merit. 

 

Dictated & corrected by me, 

 

  Sd/-                   Sd/- 
      (S. Mohanty)               (S. Mohanty) 

  2nd Judicial Member             2nd Judicial Member 
    

I agree,  
                           Sd/- 

                     (Smt. S. Misra) 

                   Chairman 

     I agree, 

 
                                Sd/- 

                    (R.K. Rout) 
                     Accounts Member-II 

 

 

 

 

 

 


