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O R D E R 

 
 

 A confirming order of assessment u/s.9C of the Orissa Entry 

Tax Act, 1999 (hereinafter referred to as, the OET Act) is under challenged 

by way of this second appeal by the dealer. 

2. Bereft unnecessary details, the facts relevant for the purpose of 

the appeal may be stated as follows:- 

 The dealer was audit assessment u/s.9C of the OET Act for the 

tax period 30.04.2007 to 17.12.2007 on the basis of Audit Visit Report (in 

short, the AVR) with the allegation of escaped assessment of Rs.3,04,503.00. 

The assessing authority in confrontation of the AVR to the dealer and on 

verification of the books of account and connected documents produced 

before him held the dealer is liable to pay tax on goods received on stock 
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transfer basis worth of Rs.97,19,288.11. Accordingly, the GTO and TTO was 

determined, tax liability was calculated thereon on TTO. The dealer was 

levied entry tax @ 2% on the above value calculated to Rs.1,94,385.76. 

Further, the dealer was found collected tax of Rs.6,090.08. The dealer 

having paid an amount of Rs.1,42,357.00 the balance tax due was 

Rs.58,118.84. Twice of the tax due was imposed as penalty invoking penalty 

u/s.9C(5) of the OET Act resulting thereby the total demand at 

Rs.1,74,357.00. 

3. The dealer questioned the legality and sustainability of the 

assessment as above before the First Appellate Authority/Deputy 

Commissioner of Sales Tax (Appeal), Cuttack I Range, Cuttack. Learned 

DCST, Cuttack I Range, Cuttack as first appellate authority declined to 

interfere with the order of assessment, as a result the assessment and 

demand remained undisturbed.  

4. Felt aggrieved by the concurrent findings of both the fora below, 

the dealer has preferred this second appeal.  

 The initiation of assessment on the basis of AVR in violation of 

sec.9-B of the OET Act read with sec.41(4) of the OVAT Act is illegal. The 

assessment being barred by limitation u/s.9C (6) of the OET Act, the entire 

proceeding should be vitiated. Further, the assessing authority has 

exceeded jurisdiction by travelling beyond the AVR and the dealer is 

furnished the declaration form „F‟ against transaction which is reported in 

the AVR. 

 Revenue has contested this appeal without cross objection. 

5. The questions to be determined in this appeal are, if the 

assessment is vitiated for non-compliance of mandatory provision u/s.41(4)  
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of the OVAT Act and 9C(6) of the OET Act and if the dealer is not liable to 

tax keeping view the proof furnished against the claim of branch transfer.  

 Learned Counsel for the dealer submitted a date chart 

chronologically mentioning notice of audit visit, the date of audit visit, the 

date of submission of AVR, initiation of assessment proceeding, notice of 

assessment proceeding, the date of assessment order and receipt of the 

assessment order by the dealer. Perused the LCR, as it revealed, the dealer 

was noticed for audit visit on 12.12.2007 fixing the date of audit visit on 

18.12.2007. Though audit visit to the dealer‟s unit was conducted on 

18.12.2007, the report was submitted only on 26.02.2010. The LCR reveals 

the audit team remained silent for years. Though, it is shown as the 

preparation of AVR date as 26.02.2010 but the audit assessment initiated 

only on 12.07.2010. Provision u/s.41(4) of the OVAT Act mandates the AVR 

should be communicated to the assessing authority within a period of seven 

days. Such statutory mandate is recognized by the Hon‟ble Court in Jindal 

Stainless Steel Ltd. v. State of Orissa 2013 (I) ILR-Cuttack 223. As per 

the claim of the learned Counsel of the dealer, here the AVR in form VAT-

303 was not communicated within seven days from the date of completion of 

audit visit. The LCR as it revealed, the audit team maintained the order-

sheet on 18.12.2007 then 22.12.2007, 15.11.2008, 28.11.2008 and as per 

the order of 18.11.2008, the AVR is required to be submitted to the office. 

Thereafter, the authority remained callous for years together and it is only 

on 26.02.2010 it was forwarded to the assessing authority. Being enough to 

take note of the fact that the assessing authority initiated proceeding on 

12.07.2010 only and shown to have completed the same on 22.02.2011. 

Even though the order was shown to have prepared on 22.02.2011 notice to 

the assessee was shown to have sent on 16.09.2011 and in fact it was 

received by the dealer only on 18.05.2012. Section 9C(6) of the OET Act 

mandates completion of assessment within a period of six months or with 

the permission of the authority in an extended period of limitation of 

another six months.  

 Here, no such permission was sought for. Hence, limitation for 

the period of assessment is to be construed as six months from the date of 
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receipt of notice of assessment. The notice for assessment was received on 

27.08.2010. As such, the final order dtd.22.02.2011 is within the time 

period if it is not an antedated one. Learned Counsel strongly argued that, 

the order is prepared in a later period which can be gathered from the fact of 

issue of assessment order and received of assessment order by the dealer. 

The fact of receipt of assessment order of the dealer is undisputed. But the 

fact of preparation of the order is disputed. Learned counsel for the dealer 

placed reliance in the case of State of Andhra Pradesh Vrs. 

Ramakrishtaiah & Co. in Civil Appeal No.491 of 1977 and State of 

Andhra Pradesh Vrs. Khetmal Parekh in Civil Appeal No.1014 of 1977, it 

is held as follows: 

  “We are of the opinion that the theory evolved by the High 
Court may not be really called for in the circumstances of the 
case. We are of the opinion that this appeal has to be dismissed 

on the ground urged by the assessee himself. As stated above, 
the order of the Deputy Commissioner is said to have been 

made on January 6, 1973, but it was served upon the assessee 
on November21, 1973, i.e., precisely 10½ months later. There is 

no explanation from the Deputy Commissioner why it was so 
delayed. If there had been a proper explanation, it would have 
been a different matter. But, in the absence of any explanation 

whatsoever, we must presume that the order was not made on 
the date it purports to have been made. It could have been 
made after the expiry of the prescribed four years‟ period. The 

civil appeal is accordingly dismissed. No costs. 
  Though the dates are different in this case, the facts are 

substantially similar. Indeed, the delay in communication in 
this case is more than one year and five months. For the 
reasons given in Civil Appeal No.491 of 1977, this appeal too is 

dismissed. No costs.” 
 
 Being guided by the authority above in the case in hand, it can 

be said that, the assessing authority has tried to save the delay. Though he 

prepared it in a later period but shown to have prepared it earlier. 

 Reliance also can be placed in Delhi Foot Wear vrs. Sales Tax 

Officer, Vigilance Cuttack & Others (2015) 77 VST 146 (Orissa). From 

the authoritative pronouncements above and when the ratio laid down by 
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the authorities is applied to the case in hand then, there is an impracticable 

conclusion that, in this case in hand the audit team remained casual for 

years together and thereafter the assessing authority also remained callous 

to the mandate of the provision and passed order about the period of 

limitation. However, made an unsuccessful attempt saved the period of 

limitation by antedating the order. To sum up, it is held that the entire 

assessment proceeding being not incompliance to the statutory obligation as 

not sustainable in the eye of law. 

6. The appeal is allowed on contest. The impugned order is set 

aside. Since the assessment is barred by limitation, the assessment order 

also hereby found not sustainable. Consequently, the dealer‟s liability as 

determined is deleted. 

 

Dictated & corrected by me, 
 
 

             Sd/-           Sd/- 
     (S. Mohanty)                 (S. Mohanty) 

2nd Judicial Member     2nd Judicial Member 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 

 


