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O R D E R 
 

    This appeal is directed against the order 

27.07.2005 passed by the learned Asst. Commissioner of 

Sales Tax, Sambalpur Range, Sambalpur, (hereinafter called 

as „first appellate authority‟) in Appeal No. AA- 350 (SAI) of 

2004-05 thereby setting aside the order dated 30.12.2004 

passed by the Sales Tax Officer, Sambalpur-I Circle, 
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Sambalpur (in short, „assessing authority‟) raising tax 

demand of `22,95,781.00 for the year  2003-04 in the 

assessment framed u/s. 12(4) of the Odisha Sales Tax Act, 

1947 (in short, „OST Act‟) and remitting the matter back to 

the assessing authority with a direction to assess the dealer-

assessee u/r. 90-AA of the Odisha Sales Tax Rules, 1947 (in 

short, „OST Rules‟).   

2.   Briefly stated, the facts relevant for the 

purpose of adjudication of the present second appeal are 

that the dealer-assessee runs out-still liquor shop where 

out-still liquor is manufactured out of mohua flower through 

the process of distillation. After amendment of the OST Rule 

inserting Rule 90-AA vide Notification No. 55411-CTA-

1/2002-F dated 05.12.2002 for payment of tax on 

compounding basis by the dealer dealing with out-still 

liquor, an option was exercised by the dealer-assessee as per 

the provisions contained in Section 5(1) of the OST Act for 

usual assessment u/s. 12(4) of the OST Act. Considering 

such option exercised by the dealer-assessee, notice was 

issued u/s. 12(4) of the OST Act to it for regular assessment. 

Pursuant to such notice, the dealer-assessee appeared and 

produced the books of account, which were rejected by the 

assessing authority on the ground that the dealer-assessee 
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did not maintain cash memo/sale memo in respect of sales 

transaction effected by it and assessed it on the best 

judgment principle. In course of assessment, learned 

Advocate representing the dealer-assessee explained that the 

business is directly controlled by the Superintendent of 

Excise, who periodically checked and verified the books of 

account. Accordingly, a certificate was issued showing the 

quantity of mohua flower consumed and liquor sold during 

the period in question. He further explained that they 

maintain sale register of all its branch shop. The out-still 

liquor shops are located mostly in remote area and the sale 

is very pretty in nature. So, it was not practically possible to 

vouch them all. 

2(a).   It reveals from the assessment order that 

during the year 2001-02 a correspondence was made with 

the Superintendent of Excise to supply information about 

the trade and the Minimum Guaranteed Quantity (MGQ) 

fixed for out-still shop and sale price fixed by the 

Department per LPL of liquor. The Excise Superintendent in 

reply to the said letter informed that the MGQ fixed against 

a shop for consumption of mohua flower does not restrict 

the consumption limit. The quantity if required may be 

consumed more than the MGQ fixed as there is no upper 
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limit or maximum limit. But the vendor has to pay extra 

pass fee for the extra quantity lifted. It was further stated in 

the said letter that utilization of mohua flower of a shop 

depends upon the consumption of that shop and it may be 

more or less than the MGQ fixed for the shop. In case of less 

utilization, the exclusive privilege holder is to deposit the 

pass fee @ `175.00 per quintal for the unutilized quantity of 

mohua flower. It was further stated in the letter that sale 

price of the liquor differs from place to place depending upon 

the demand of population and so many other factors and no 

sale price has been fixed by the Government for sale of out-

still liquor. 

2(b).   The assessing authority on examination of 

the materials on record and taking into consideration the 

submission made by the party, came to the conclusion that 

sale of liquor and price thereof mostly depend on the 

location of the shop, the population of the area as well as 

the demand in the area; that the purchasing capacity of the 

population also holds the key for deciding the sale price; 

that the assessee has failed to maintain proper books of 

account in the sense the sales are not verifiable; that the 

sale price of the liquor in case of assessee is decided to the 

best of judgment at `44.00 and the purchase price of mohua 
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flower is also fixed at normal market rate, i.e. `300.00 per 

quintal. Accordingly, the GTO of the dealer-assessee was 

determined at `2,20,89,433.60 from which `16,24,196.00 

was deducted towards STC and the TTO was determined at 

`2,04,65,237.60. The assessing authority determined the 

total tax and surcharge at `40,57,069.47 and the dealer-

assessee having paid `17,61,288.00, it was required to pay 

the balance amount of `22,95,781.00.  

2(c).   The dealer-assessee being aggrieved with the 

demand raised by the assessing authority, filed appeal 

before the first appellate authority, who set aside the order 

of assessment and remitted the matter back to the assessing 

authority to assess the dealer u/r. 90-AA of the OST Rules. 

The dealer-assessee being further dissatisfied with the 

aforesaid direction of the first appellate authority, preferred 

the present second appeal.  

3.   It was vehemently urged by the learned 

Counsel for the dealer-assessee that the first appellate 

authority ignoring the several judgments of the Tribunal 

wherein it has been clearly observed that dealer has right to 

exercise option for regular assessment even after 

introduction of Rule 90-AA, directed for assessment of the 

dealer-assessee u/r. 90-AA of the OST Rules. The rules 
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framed by the Government in exercise of its rule making 

power cannot override the different provisions of the Act. 

The rules are framed only to facilitate the implementation of 

different provisions in the Act not to do anything contrary to 

the same. He vehemently urged that the first appellate 

authority did not at all consider the effect of Rule 90-AA, 

which is contrary to the provisions contained in second 

proviso to Section 5(1) of the OST Act. Rule 90-AA of the 

OST Rules not being mandatory in nature, the right 

conferred on the dealer-assessee to exercise option for 

regular assessment u/s. 12(4) of the OST Act cannot be 

taken away due to insertion of Rule 90-AA of the OST Rules. 

He further vehemently urged that the assessing authority 

also illegally fixed the price of the liquor at higher side and 

illegally rejected the books of account. Out-still shops 

opened in rural areas are manned by the illiterate persons, 

who cannot write and issue the sale invoice to the 

customers. Therefore, no sale invoices were issued against 

the sales of out-still liquor effected to different customers. 

The books of account were correctly maintained showing 

purchase and sale transactions, which could not have been 

rejected at the threshold for non-issuance of sale invoice 
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when there is no discrepancy or irregularity in the books of 

account. He submitted to allow the appeal on above ground. 

4.   Learned Standing Counsel (CT) for the 

revenue urged that when the dealer-assessee does not issue 

sales invoice to different customers towards sale of out-still 

liquor, the accounts maintained by it showing the purchase 

of mohua flower and sale of out-still liquor cannot be 

compared and verified. Therefore, the assessing authority 

rightly rejected the books of account and assessed the 

dealer-assessee to the best of judgment determining the sale 

price of out-still liquor per LPL at `44.00. The price of out-

still liquor per LPL fixed by the assessing authority is 

reasonable and justified in the facts and circumstances of 

the case. There is no illegality in such finding of the 

assessing authority warranting interference of this Tribunal. 

He further vehemently urged that when the order passed by 

the assessing authority for assessment of the dealer u/r. 90-

AA of the OST Rules for payment of lump sum tax on 

compounding basis having not been challenged before any 

higher forum, the dealer-assessee is precluded from raising 

objection to the assessment made u/r. 90-AA. The tax 

liability of the dealer-assessee has been reasonably 

computed strictly in accordance with law, which does not 
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warrant interference of this forum. He submitted to dismiss 

the appeal and confirm the order of the first appellate 

authority.     

5.   We have heard the rival submission of the 

parties, gone through grounds raised in the memorandum of 

appeal vis-a-vis the impugned orders of the forums below 

and the materials on record. The crux of the dispute centres 

round the issue whether in view of insertion of Rule 90-AA 

vide Notification No.55411-CTA-1/2002-F dated 05.12.2002, 

which came into force w.e.f. the year 2002-03, the dealer-

assessee right to exercise option for usual assessment in 

view of provisions contained in the second proviso to Section 

5(1) of the OST Act stood extinguished and whether the 

assessing authority is justified in determining the price of 

the out-still liquor per LPL at `44.00 without justifying any 

reason for fixing such price. Before addressing on the first 

issue whether the dealer-assessee has right to exercise 

option for regular assessment u/s. 12(4) of the OST Act after 

introduction of Rule 90-AA of the OST Rules w.e.f. year 

2002-03, it would be profitable to discuss the relevant 

provisions governing the field. Section 5(1) of the OST Act 

provides that – 
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“5. Rate of tax – 

(1) The tax payable by a dealer under this Act shall 

be levied on his taxable turnover at such rate, not 

exceeding seventy-five per cent in case of liquor and 

twenty-five per cent in case of other goods), and subject 

to such conditions as the State Government may, from 

time to time, by notification, specify : 

Provided that the State Government may direct 

that in such circumstances, and under such 

conditions and for such period as may be 

prescribed, a dealer shall pay in lieu of the tax 

assessable on his taxable turnover, a sum fixed in 

such manner as may be prescribed and in such a 

case the tax shall be deemed to have been 

compounded : 

Provided further that a dealer, who is subject to 

payment of a sum fixed as aforesaid, may, by a 

written application to the prescribed authority 

made within the prescribed period, opt for being 

assessed in the usual manner under the 

provisions of this Act in respect of the year in 

which such option is exercised. 

  xx   xx   xx” 

Rule 90-AA was introduced in the Orissa Sales Tax 

(Amendment) Rules vide SRO No. 974/2002 dated 

05.12.2002 and was given retrospective effect from 2002-03. 

Rule 90-AA under which the first appellate authority 

directed the assessing authority for assessing the dealer is 
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extracted hereunder for better appreciation of the issue 

involved in the present appeal :- 

  “90-AA. Compounding of tax on outstill liquor : 

A dealer who carries on business in outstill liquor 

and who is liable to pay tax under the provisions of the 

Act shall, with effect from the year 2002-03, pay in lieu 

of the tax assessable on his taxable turnover under the 

provisions of the Act, a sum equal to twenty per cent of 

one and one half times of the consideration money 

payable to Government in the Excise Department for 

obtaining the exclusive privilege to vend such 

commodities.” 

5(a).   On conjoint reading of both the provisions, 

we find that u/s. 5 of the OST Act, the dealer is liable to pay 

tax on his turnover at such rate not exceeding 75% in case 

of liquor and 25% in case other goods and the second 

proviso to Section 5(1) of the OST Act specifically confers 

right on the dealer for exercising option for being assessed in 

usual manner under the provisions of the OST Act in respect 

of the year in which such option is exercised. No doubt, Rule 

90-AA of the OST Rules provides for payment of 

compounding tax in lieu of tax assessable on the TTO of a 

dealer in out-still liquor, the same is not mandatorily 

applicable to all the dealers dealing with out-still liquor. 

Rule 90-AA though has been inserted in the OST Rules in 
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exercise of the rule making power of the Government, the 

same cannot override the provisions contained in the Act. 

Even after insertion of Rule 90-AA entry No. 24 of List-C of 

the Rate Chart, which provides payment of tax @ 20% on 

country liquor including out-still liquor subject to reduction 

by the amount of tax under the OST Act, 1947 paid on 

mohua flower out of which it is distilled, was not withdrawn 

or repealed. Therefore, it cannot be said that the legislature 

ever intended to take away the right of the dealer to exercise 

the option under the second proviso to Section 5(1) of the 

OST Act while introducing Rule 90-AA for payment of tax in 

lieu of tax assessable on the TTO under the provisions of the 

Act. Further, it is pertinent to mention here that the 

Commissioner of Commercial Taxes, Orissa in its Circular 

No. 12534/CT dated 20.06.2003 clarified that a dealer may 

opt either to be assessed in usual manner under the 

provisions of the Act read with entry at Sl. No. 24 of List-C of 

the Rate Chart or to be compounded in accordance with 

Rule 90-AA of the OST Rules. The first appellate authority 

while directing the assessing authority for assessing the 

dealer-assessee in accordance with the provisions contained 

u/r. 90-AA of the OST Rules did not take note of the circular 

issued by the Commissioner of Commercial Taxes, Orissa or 
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the orders rendered by this forum in different cases. The 

issue whether Rule 90-AA is mandatory or not came before 

this Tribunal in case of M/s. Moinudin Ahmed & Israr 

Ahmed Vs. State of Orissa (S.A. No. 1092 of 2005-06), 

wherein the Full Bench of this Tribunal by its order 

dated 23.04.2007 ruled that the right of the dealer to 

exercise option for regular assessment under the provisions 

of the Act is not taken away after introduction of Rule 90-AA 

of the OST Rules and it cannot be deprived of the statutory 

option available u/s. 5 of the OST Act. Similarly, in S.A. No. 

1306 of 2006-07 and S.A. No. 879 of 2006-07 in case of 

M/s. K. Zaman & Q. Zaman Vs. State of Orissa, it was 

held by this Tribunal that Rule 90-AA is not mandatory in 

nature and as per second proviso to Section 5(1) of the OST 

Act that right is available to the dealer to exercise option for 

regular assessment under the provisions of the OST Act. 

Further in case of M/s. Indra Bhusan Sahu Vs. State of 

Orissa (S.A. No. 1717 of 2006-07) disposed of on 

12.08.2013, the Division Bench of this Tribunal took the 

similar view for assessment of the dealer u/s. 12(4) of the 

OST Act in view of the written option exercised by it (dealer-

assessee). The first appellate authority on erroneous 

interpretation of the provisions contained in Section 5(1) of 
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the OST Act and Rule 90-AA of the OST Rules, directed the 

assessing authority for assessing the dealer u/r. 90-AA 

instead of regular assessment u/s. 12(4) of the OST Act 

inspite of exercise of option in writing by the dealer. It was 

contended by the learned Standing Counsel (CT) for the 

revenue that the first appellate authority by written order 

directed for assessment of the dealer u/r. 90-AA of the OST 

Rules, which was not challenged before any forum. 

Therefore, the dealer-assessee now cannot claim for regular 

assessment under the provisions of the OST Act. This 

contention raised by the learned Standing Counsel (CT) for 

the revenue, in our view, is not legally sustainable. First of 

all, the order for assessment of the dealer u/r. 90-AA was 

passed unilaterally by the assessing authority without giving 

any opportunity of hearing to the dealer-assessee. Therefore, 

such unilateral order cannot bind the dealer taking away his 

right for regular assessment under the provisions of the Act. 

The above issue raised before us having already been 

adjudicated by this forum holding that Rule 90-AA is not 

mandatory and the dealer has right to exercise option under 

second proviso to Section 5(1) of the OST Act, the learned 

Standing Counsel (CT) for the revenue is not correct to 

further contend that the first appellate authority‟s direction 
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for assessment of the dealer u/r. 90-AA of the OST Rules 

depriving him of his legitimate right for exercising option 

u/s. 5 of the OST Act to be assessed on regular basis u/s. 

12(4) of the OST Act was legally sustainable. The impugned 

order of the first appellate authority, therefore, is 

unsustainable in the eyes of law and warrants interference 

of this Tribunal.   

6.   So far as the second issue regarding fixation 

of sale price of liquor per LPL is concerned, we are of the 

view that the assessing authority has fixed the price of the 

liquor at higher side without taking into consideration 

different factors. There is no dispute at bar that 

determination of the sale price of liquor is bound to differ 

from place to place as fixation of sale price depends upon 

several factors like demand and supply of commodities, 

location of out-still shops, the purchasing capacity of the 

consuming public and the establishment and other 

expenditure like consideration money paid and expenditure 

incurred for purchase of mohua flower. The assessing 

authority though observed the above fact in its order, fixed 

the sale price of the liquor at `44.00 per LPL without 

assigning any reason. It was contended by the learned 

Counsel for the dealer before the first appellate authority 
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that in the preceding year, i.e. 2002-03, learned Asst. 

Commissioner determined the sale price of the liquor at 

`39.00 per LPL, but during the year under appeal though 

there was no change in the business and facts remained 

same, sale price was fixed at a higher rate. It is borne out 

from the record that the dealer-assessee did not issue sale 

invoice to the customers for which the sales effected by the 

dealer were not verifiable from the books of account 

maintained by it. The assessing authority due to non-

availability of the sale invoice, determined the sale price at 

`44.00, which in our view, is at higher side. When the sale 

price of liquor per LPL was fixed at `39.00 for the previous 

year, 2002-03, as it appears from the contention raised by 

the learned Counsel for the dealer-assessee before the first 

appellate authority which was not disputed by the other 

side, there was no justification to fix the sale price of liquor 

per LPL at `44.00 for the assessment year in question even 

though there is no change in the place of business, paying 

capacity of the consumers and the population of the area. 

Therefore, we hold that fixation of sale price of liquor per 

LPL at `39.00 including tax to be just and reasonable for the 

purpose of computation of the tax liability of the dealer-

assessee. So far as fixation of purchase price of mohua 
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flower is concerned, the same has been fixed at appropriate 

rate, which needs no interference.  

7.   In view of the discussions and analysis made 

above, we are of the unanimous view that the dealer-

assessee having exercised the option for regular assessment 

u/s. 12(4) of the OST Act, his assessment u/r. 90-AA of the 

OST Rules is illegal, unjust and improper. Therefore, the 

appeal filed by the dealer is allowed the impugned orders of 

the forums below are hereby set aside. The matter is 

remitted back to the assessing authority to recompute the 

tax liability of the dealer-assessee in accordance with law 

keeping in view the observations made herein above within a 

period of three months from the date of receipt of this order.   

Dictated & Corrected by me 
 
               Sd/-                              Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
              Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
            (M. Harichandan) 
                Accounts Member-I  
 

 

    


