
 

 

BEFORE THE FULL BENCH: ODISHA SALES TAX TRIBUNAL: CUTTACK 
 

S.A. No. 184 (C) of 2002-03 

(Arising out of the order of the learned ACST, Balangir Range, 

Balangir, in Sales Tax Appeal Case No. AA-3 (BPOI) of 2002-2003, 
disposed of on dtd.29.09.2002) 

 

S.A. No. 185 (C) of 2002-03 

(Arising out of the order of the learned ACST, Balangir Range, 
Balangir, in Sales Tax Appeal Case No. AA-4 (BPOI) of 2002-2003, 

disposed of on dtd.29.09.2002) 
 

S.A. No. 186 (C) of 2002-03 

(Arising out of the order of the learned ACST, Balangir Range, 
Balangir, in Sales Tax Appeal Case No. AA-5 (BPOI) of 2002-2003, 

disposed of on dtd.29.09.2002) 
 

& 
S.A. No. 187 (C) of 2002-03 

(Arising out of the order of the learned ACST, Balangir Range, 

Balangir, in Sales Tax Appeal Case No. AA-6 (BPOI) of 2002-2003, 
disposed of on dtd.29.09.2002) 

 

Present:  Mrs. Suchismita Mishra, Chairman, 
   Shri Subrata Mohanty, 2nd Judicial Member, 

& 
Shri R.K. Rout, Accounts Member-II. 

 

State of Orissa, represented by the 
Commissioner of Sales Tax, Orissa, 

Cuttack.       …      Appellant 
 

- V e r s u s - 

 
M/s. Ambica Oil Industries, 
Balangir.       …    Respondent 

 
For the Appellant           …  Mr. M.S. Raman, A.S.C. 

For the Respondent   …  Mr. D. Pati & 
Mr. B.K. Agrawal, Advocate 

-------------------------------------------------------------------------------------- 

Date of hearing: 20.12.2018     **** Date of order: 26.12.2018 
-------------------------------------------------------------------------------------- 



2 

 

O R D E R 

 
 All these four second appeals are at the instance of the Revenue 

against the order of the First Appellate Authority/Asst. Commissioner of 

Sales Tax, Balangir Range, Balangir (in short, FAA). As these appeals are 

related same dealer for consecutive periods of four years involving identical 

questions for decision, are taken up together by this order for the sake of 

convenience to avoid repetition and to avoid any conflicting opinion, if any. 

 
Factual matrix 

2. The assessee-dealer being a SSI unit availing exemption under 

IPR‟89 was subjected to assessment u/r.12(5) of the Central Sales Tax 

(Orissa) Rules, 1957 (in short, CST(O) Rules) for each years separately. 

However, on a later period basing upon audit objection the assessments were 

reopened as per Sec.12(8) of the OST Act. The reassessment proceedings for 

each year were also subsequently dropped. When the matter stood thus, sou 

motu revision in the capacity as provided u/s.23(4-a) of the OST Act read 

with Rule 80 of the OST Rules were initiated by the FAA, the sou motu 

revision was proceeded by a discussion in Tringular Committee consisting of 

A.G., Odisha, representative of Commercial Tax wing etc. Vide it‟s order 

dtd.13.12.2001, the revisional authority directed the concerned STO for 

calculation of tax liability as per the observation in the said order. Thereafter, 

on the strength of the aforesaid order of the revisional authority, the 

assessing authority determined the tax liability of the dealer-assessee as the 

dealer was covered under IPR exemption. In the calculation the assessing 

authority denied the dealer‟s claim of 6-A sale and denied the concessions 

against CST sale and branch transfer. 

 

3. Being aggrieved with the assessment as above, the dealer 

knocked the door of the first appellate authority, whereby and wherein the 

first appellate authority in the impugned order reversed the finding of the 
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assessing authority, more to say, it has annulled the proceeding by allowing 

the assessee-dealer‟s claim.  

 Being aggrieved with the aforesaid order of the first appellate 

authority, the Revenue has preferred these second appeals.  

4. Contention of the Revenue is, the learned ACST who himself had 

initiated sou motu revision and passed order has annulled/dropped the 

assessment in the capacity of the first appellate authority which is erroneous 

and the calculation of tax liability by the assessing authority being in 

accordance to the order in the sou motu revision, the same should be 

restored by setting aside the impugned order. 

 

5. The appeals are heard without cross objection from the side of 

the respondent-dealer.  

 
6. The following questions have asked for decisions of these 

appeals:- 

(i) If the present second appeals are maintainable keeping 

view the fact that the reassessment was done in 

accordance to the order of the revisional authority; 

(ii) If the order of the first appellate authority is illegal and not 

sustainable since it has dropped/annulled the 

reassessment proceeding; 

7. Finding:- 

 Learned Addl. Standing Counsel, Mr. Raman advancing 

argument on behalf of the appellant-Revenue drawn the attention of this 

forum to the impugned order, where the first appellate authority has 

mentioned that, the assessment proceeding is dropped and annulled. It is 

argued that when the assessment proceeding was initiated as per the 

direction of the revisional authority, in that case the first appellate authority 

has no jurisdiction to drop the proceeding or annul the proceeding. Per 

contra, the learned Counsel for the respondent-dealer submitted that 
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notwithstanding the fact that the first appellate authority has mentioned the 

term like „dropped‟ or „annulled‟ but the facts remains, the first appellate 

authority has got into the details of the case and passed a reasoned order in 

accordance to the direction of the revisional authority. So, it cannot be said 

that, the order passed by the first appellate authority is illegal.  

8. Learned Counsel for the respondent-dealer placed the order of 

the revisional authority which is not there in the record. He has also placed 

reliance on a decision of the Division Bench of this Tribunal passed in S.A. 

No.104(C)/2006-07 relating to the same dealer deciding thereby 

sale/identical issues for separate tax period. 

 

9. To appreciate the law and fact involved in these appeals, it is 

pertinent to look at the relevant provisions under law. The assessee-dealer 

was originally assessed u/s.12(4) of the OST Act. Later, the assessment was 

reopened as per Sec.12(8) of the OST Act. Thereafter, a sou motu revision 

proceeding was initiated as per sec.23(4)(a) of the OST Act read with Rule 80 

of the OST Rules. For better appreciation, the provisions under law ARE 

produced herein below:- 

 “Sec.23(4) 

 (a) Subject to such rules as may be made and for reasons to 
be recorded in writing, the Commissioner may, upon 
application by a dealer or person or on his own motion 

revise any order made under this Act or the rules made 
thereunder by any person other than the Tribunal, 
appointed under sub-section (3) of Section 3 to assist him: 

 Provided that the Commissioner shall not entertain any such 
application for revision if the dealer or person filing the same 

having a remedy by way of appeal under sub-section (1), or sub-
section (3) did not avail or such remedy or the application is not 
filed within the prescribed period.” 

 
Rule 80 of the OST Rules- 

  “The Commissioner may on his own motion at any time 
within three years from the date of passing of any order by the 
Sale Tax Officer or within two years from the date of passing of 

any order by the Additional Commissioner, Special Additional 
Commissioner or Assistant Commissioner, as the case may be, 
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call for records of the proceedings in which such order was 

passed and if he considers that any order passed therein is 
erroneous in-so-far-as it is prejudicial to the interest of the 

revenue he may after giving the dealer an opportunity of being 
heard and after making or causing to be made such enquiry as 
he deems necessary revise any such order : 

  Provided that the Commissioner shall not revise any order 
under this Rule – 

(1) Where an appeal against the order is pending before the 
appellate authority under Section 23, or 

(2) Where time-limit for filing an appeal under section 23 

has not expired.” 
 

10. The provision u/s.23(4)(a) as above empowers the Commissioner 

to initiate revision on his own motion or upon application by dealer against 

any order made under this Act passed by the taxing authority except 

Tribunal appointed under sub-section (3) of Sec.3 to assess him. The 

provision as it is empowers the Commissioner to sit upon the order of the 

assessing authority as well as the first appellate authority under the 

revesional jurisdiction. In the case in hand, the reassessment proceeding was 

dropped by the assessing authority. Thereafter, the revisional authority as 

per the provision above after hearing the dealer passed an order on contest 

and in the order the STO concerned was directed to calculate the tax liability 

in accordance to that order. The STO thereafter made a calculation. However, 

in such calculation he denied exemption to the dealer against interstate sale 

or branch transfer. Now, the question is, if the revisional authority passed an 

order, the order was open for challenge by both the parties. Both the parties 

have not opted so and thereby they have accepted the order of the revisional 

authority. The STO was only to calculate the tax liability as per the order in 

revision. The jurisdiction of the STO here is nothing more than the execution 

of the order of the revisional authority. Any mistake or wrong committed by 

the STO in the process of calculation in that event the parties had no other 

option except to brought the matter to the notice of same revisional authority 

whose order is being carried out by the STO. Here, if the parties aggrieved by 

the order of STO should have carried the matter before the revisional 
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authority but not before the appellate authority. However, it is found that the 

first appellate authority has entertained the appeal of the dealer preferred 

against the aforesaid order of the STO. The order of the first appellate 

authority is thereafter challenged before this Tribunal by way of second 

appeal. Needless to mention that, the order of the STO or order of the first 

appellate authority in the facts and circumstances of the case  as narrated 

above should be challenged before the revisional authority. This Tribunal has 

no jurisdiction to see whether the order of revisional authority has been 

properly carried out or not. Similarly, this Tribunal has no jurisdiction to sit 

over the order of the revisional authority. The proviso appended to Sec.23(4) 

above restricts the revisional authority/Commissioner to entertain revision in 

the event of any appeal preferred by the party. As per the proviso above and 

as per Rule 80 of the CST(O) Rules which speaks that no revision can lie 

until the appeal period expires. Thus, a harmonious reading of the provisions 

above, it is found that, the jurisdiction of the revisional authority and 

jurisdiction of the Tribunal are parallel.  

 
11. As mentioned above, when the original calculation or 

assessment by the STO was in accordance to the order in revision, this 

Tribunal lacks jurisdiction to scrutinize the legality, correctness or wrong, if 

any, committed by the STO or first appellate authority in execution of the 

order passed in the revision. Thus, it is believed that all four appeals are not 

maintainable in the eye of law.  

 Delving into the merit of the case while going through decision of 

the Division Bench of this Tribunal in S.A. No.104(C)/2006-07 relating to 

same dealer deciding identical question, it is found that, the Division Bench 

has held the dealer entitled to exemption against interstate sale on 

furnishing declaration form „C‟ or branch transfer on furnishing declaration 

form „F‟ exemption under 6A of the CST Act. The finding which relates to the 

same dealer but for different tax periods was accepted by the authority. In 

that view of the matter also it is believed when the dealer‟s unit availed tax 
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exemption under IPR‟89 on expanded capacity by the order of the DIC which 

was recognized by the revisional authority in that case, the learned STO who 

has only acted as a executing authority has exceeded jurisdiction by not 

allowing concession in rate of tax against „C‟ form sale or „F‟ form branch 

transfer.  

 
12. Thus, in ultimate analysis, it is held that all these appeals are 

bad both in law and facts. Hence ordered. 

 

13. The appeals are dismissed on contest as of no merit.  

 

Dictated & corrected by me, 

             Sd/-        Sd/-   

 (Subrata Mohanty)                       (Subrata Mohanty) 
2nd Judicial Member            2nd Judicial Member 
 

I agree, 
              Sd/- 

        (Suchismita Misra) 
                      Chairman 
 

    I agree, 
            Sd/- 

                      (R.K. Rout) 
        Accounts Member-II 
 

  
 


