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O R D E R 

 

 
 

 This second appeal is against a confirming order of the First 

Appellate Authority/Addl. Commissioner of Sales Tax (Appeal), Central Zone, 

Odisha, Cuttack (in short, FAA) dtd.10.11.2014. 

2. The fact in brief giving rise to the present appeal are, the 

assessee-dealer is a manufacturing industry producing polyster stapple fibre 

and polister yearn for sale. In the assessment year 1999-2000 in question, 

the assessing authority, learned Asst. Commissioner of Sales Taxes, Cuttack 

II Range, Cuttack (in short, AA) in an assessment u/s.12(4) of the Orissa 

Sales Tax Act, 1947 (hereinafter referred to as, OST Act) found the dealer 

has not engaged in any production but found purchased goods against ‘C’ 
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form and form-IV. The goods were sold to M/s. Reliance Industries. Since 

the dealer was found to have contravened the conditions of form-IV, the 

purchase to the tune of Rs.10,93,12,405.00 which includes HSD for 

Rs.7,95,93,108.00, furnace oil at Rs.2,51,38,848.00 and stone items at 

Rs.45,80,449.00 added the TTO and as a result the TTO was determined at 

Rs.14,44,37,355.00. After determining the tax liability the tax already paid 

i.e. at concessional rate was adjusted and thereafter the differential amount 

of tax was raised against the dealer i.e. to the tune of Rs.1,49,52,648.00. 

Levying surcharge, the total tax with surcharge after adjustment of the tax 

already paid raised against the dealer at Rs.1,55,47,142.00. 

3. Felt aggrieved, the dealer preferred first appeal and claimed that 

the dealer had produced the goods on utilization of the purchased goods and 

sold the product to M/s. Reliance Industries and that is why the dealer is 

not liable to differential tax as levied. The first appellate authority reiterating 

the view taken by the assessing authority like, since the dealer had 

purchased the goods and sold the same as it has not utilized the goods for 

the purpose of manufacturing is not entitled to concession in tax, held that 

once the goods sold are not manufactured by the dealer, then the dealer is 

liable to pay tax at full rate and accordingly the demand raised by the 

assessing authority remained undisturbed. The impugned order was passed 

exparte since the dealer was absent in the hearing. On this backdrop, being 

aggrieved with the order of the first appellate authority the dealer had 

preferred this appeal.  

 It is contended by the dealer that proper opportunity of being 

heard was not provided by the first appellate authority while passing the 

impugned order by setting the dealer ex parte. The assessment order being 

passed beyond the period of assessment, the entire assessment should be 

quashed. It is also contended that, when the dealer’s return was accepted 

under CST assessment then, the present assessment being contradictory 

and conflicting with the CST assessment is not sustainable in law. Since the 

dealer has executed the job contract for the third party and in the process 

the goods are purchased by him, the declaration form is of no help, the 

dealer cannot be taxed at full rate. 



3 

 

4. The appeal is heard with cross objection by the dealer.  

5. The questions essential for decision of this appeal as raised by 

the appellant-dealer are- 

 (i) whether the dealer has not provided with sufficient 

opportunity of being heard by the first appellate authority and thereby the 

principle of natural justice has been violated in the case in hand, (ii) whether 

the assessment in the case in hand should be vitiated as the order passed 

by the assessing authority is an antedated one and (iii) whether the 

authorities have committed wrong in imposing tax at full rate denying 

concession to the dealers. 

6. The impugned order as it revealed, the first appellate authority 

had provided opportunity to dealer on two dates for hearing but the dealer 

did not appear. The dates are 31.03.2014 and 10.11.2014. The appeal 

before him was preferred on 22.08.2001. After fourteen years when the 

appeal was taken up for hearing the dealer found absent and the order 

passed was setting the dealer exparte.  

7. Learned Counsel for the dealer vehemently argued that the 

dealer was not duly summoned and was not duly intimated about the date 

of hearing. So, the dealer should be given an opportunity afresh to raise his 

pleas. It is not disputed that the first appellate authority is an assessing 

authority in extenso and in exercising that jurisdiction, he is required to 

verify the details of the books of account, connected documents relating to 

the dealer’s registration certificate etc. and the goods purchased and utilized 

for the purpose of production and sale of manufacturing the goods as well as 

sale of goods which are not manufactured but only purchased and sold by 

the dealer in the case in hand. Mere submission of declaration form does not 

ipso facto make the dealer entitled to concession in rate of tax. The goods 

purchased for particular purpose if put to use differently then benefit of 

exemption may not be available. In consideration of the factors above, it is 

believed that the dealer should be provided an opportunity afresh to raise 

his pleas along with connected documents which the dealer has produced 

before this Tribunal taking resort to provision u/s.61 of the OST Rules. It is 

well settled that, a forum which deals the question of facts should not be 
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denied on the plea that the second appellate forum can also delve into the 

facts in issue. Needless to repeat here, the first appellate authority is an 

extended forum of assessment who should do well to assess a fresh. 

8. Be that as it may, we are of the view that the matter should be 

remitted back to the first appellate authority for hearing afresh to the dealer 

on the disputed question involved. Further, we feel it not necessary to give 

any opinion of finding on the facts and laws in issues before us raised by the 

dealer for the reason that the first appellate authority is required to give his 

finding on all the issues raised by the dealer and he should not be limited or 

guided by any of the findings of this Tribunal. So, on remand the first 

appellate authority should take consideration of all the documents produced 

before him by the dealer and then providing an opportunity of being heard to 

the dealer, the matter should be decided afresh. Accordingly, it is ordered.  

9. The appeal is allowed on context. The impugned order is set 

aside. The matter is remitted back to the assessing authority with a 

direction to hear the appeal afresh. Since this being an year old matter, the 

first appellate authority is requested to dispose of the first appeal within a 

period of four months hence. The dealer is directed to appear before the first 

appellate authority with a copy of this order for further instruction without 

waiting for notice of hearing from the first appellate authority. 

 

Dictated & corrected by me, 

            Sd/-            Sd/-    
 (Subrata Mohanty)                      (Subrata Mohanty) 

2nd Judicial Member                 2nd Judicial Member 
 

I agree, 

                   Sd/-    
            (Suchismita Misra) 

                   Chairman 
 
    I agree, 

             Sd/-    
                (R.K. Rout) 
          Accounts Member-II 


