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O R D E R 

 

 

 This appeal is directed against the order of first 

appellate/Deputy Commissioner of Sales Tax (Appeal), Cuttack II Range, 

Cuttack authority passed in First Appeal Case No. AA/64/ET/CuII/07-08 

confirming thereby the order of assessment of the assessing authority in an 

assessment u/s.9C of the Orissa Entry Tax Act,1999, in short, the OET Act 

comprising of the period of assessment from 01.04.2005 to 31.12.2006. 

2. In the case in hand, the assessee-dealer is a manufacturer and 

seller of goods like polythene bags and plastic granules. The dealer was 

subjected to assessment u/s.9C(3) of the OET Act for the tax period 
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01.04.2005 to 31.12.2006. Consequent upon the assessment under VAT Act, 

the dealer’s GTO was accepted as Rs.1,52,24,223.00 in accordance to GTO 

under VAT proceeding. Deduction from out of that to tune of Rs.1,39,157.00 

towards OET collected and of Rs.18,89,478.00 towards export sale was 

given as a result the TTO was determined at Rs.1,31,955.88. The TTO was 

taxed @1%, then ITC admissible to the dealer to tune of Rs.61,839.70 was 

given, the dealer was found to had deposited Rs.22,271.00 prior to the 

assessment, as such the balance tax due from the dealer was calculated at 

Rs.47,845.18, besides, the assessing authority imposed penalty, twice of the 

balance tax due as per Sec.9C(5) of the OET Act. Thus, the total demand 

became calculated to Rs.1,43,536.00.  

3. As against the order of assessment, the dealer knocked the door 

of the first appellate authority. Learned DCST (Appeal), Cuttack II Range, 

Cuttack in the impugned order confirmed the order of assessment and 

thereby the dealer became unsuccessful to establish his plea before both the 

forums below.  

4. Felt aggrieved, thereafter, the dealer has preferred this second 

appeal with the contentions like, the assessing authority has not taken 

consideration of the semi finished goods and the goods kept inside the 

machine during audit visit for the purpose of calculation of stock 

determination. So, the discrepancy in stock leading to suppression as 

determined by the assessing authority is wrong. It is further contended that, 

the declaration in form ‘H’ even though produced before the first appellate 

authority but the first appellate authority has mechanically rejected the 

same. As such, the assessment in question is erroneous.  

 The appeal is heard with cross objection from the side of the 

Revenue. The Revenue has supported the finding of both the fora below.  

5. With the allegation of escapement of turnover and false claim of 

export sale, the audit assessment was taken up. In the assessment u/s.42(4) 

of the OVAT Act the assessing authority determined the suppressed 

turnover and then enhanced it by twenty times. Similarly, the assessing 

authority has denied the tax exemption claimed by the dealer to the extent 
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the dealer failed to produce the declaration in form ‘H’. The assessment 

under OVAT proceeding was carried before the first appellate authority and 

thereafter before this Tribunal which is decided today vide separate order in 

S.A. No.170(V)/2017-18. While deciding the VAT appeal in S.A. 

No.170(V)/2017-18, this Tribunal has remanded the matter back to the first 

appellate authority with a direction to reconsider the fact of declaration form 

‘H’ i.e. on scrutiny/verification of the genuineness with other necessary 

documents. It is also decided by the Tribunal that, the enhancement of the 

escape turnover by twenty times is unreasonable and even not permissible 

under law and accordingly the suppression is limited to the amount of 

goods detected whose worth was at Rs.23,595.00.  

 The assessment under OET Act is necessarily a consequential 

assessment depending upon the VAT assessment. Once the assessment 

under OVAT Act is remanded, then in consequence thereof unhesitatingly 

the assessment under OET Act is bound to be remitted to the same 

authority for redetermination of tax liability. So, avoiding further discussion 

on the merit as it is nothing but the repetition of the order in VAT 

proceeding, here in this case it is held as follows.  

6. The appeal is allowed on contest. The matter is remitted back to 

the first appellate authority for determination of tax liability a consequential 

to the determination of tax liability under VAT Act relating to the dealer for 

the self-same tax period basing on self-same audit visit report.  

Dictated & corrected by me, 

 
             Sd/-           Sd/- 

     (S. Mohanty)                 (S. Mohanty) 
2nd Judicial Member     2nd Judicial Member 
 


