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O R D E R 

 

 

.  Impugned order dated 08.02.2007 promulgated in Appeal Case No. 

AA- 150/BA/2005-06 by the learned Assistant Commissioner of Sales Tax, Balasore 

Range Balasore (in short, ‘FAA’) is under challenge in the present appeal filed 

under Section 23(3) of the Odisha Sales Tax Act, 1947 (in short, ‘the Act’) at the 

behest of the appellant dealer on the grounds inter alia that the findings are 

palpably wrong, erroneous and arbitrary and thus, bad in law.  
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2.  In fact, the appellant dealer is a Small Scale Industrial Unit which 

manufactures PVC pipes and fitting having its unit at Balasore and sells its products 

in course of inter-State trade as well as intra-State through stockists, wholesalers 

and retailers. As revealed from the record, assessment under Section 12(4) of the 

Act for the assessment period 2002-03 was completed with enhanced turnover by 

`20.00 lac with an extra demand of `10,95,220.00 which was subsequently reduced 

to `3,34,250.00 on an appeal being filed. It is further revealed that the unit of the 

appellant dealer was inspected by the Intelligence Wing on 28.02.2003 and later to 

a report received in respect thereof, assessment was reopened under Section 12(8) 

of the Act, in course of which, turnover was enhanced to `60.00 lac with an extra 

tax and surcharge of `5,28,000.00, over and above, a penalty of `7,92,000.00. It is 

made to understand that the inspection of the unit of the appellant dealer on the 

aforesaid date discovered 69 slips which indicated sales to have been carried out 

that were not accounted for. As per the learned Taxing Authority, Balasore Circle, 

Balasore (in short, ‘AA’), the appellant dealer allegedly supplied PVC pipes for tube 

wells in Balasore Sadar Block through different purchasers whose names were 

mentioned in the said slips and on cross-verification and confrontation vis-a-vis 

certain slips, it was ascertained that the transactions in question had not been 

accounted for which apparently suggested sale suppression. On a subjective 

satisfaction being arrived at, the AA held that the appellant dealer to be guilty of 

sale suppression and determined the escaped assessment in terms of Section 12(8) 

of the Act and raised extra demand of `13,20,000.00 which is inclusive of penalty of 
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`7,92,000.00. The above said finding of the AA was subjected to challenge before 

the FAA, who, however, confirmed it. Against such a decision of the FAA vide the 

impugned order dated 08.02.2007, the appellant dealer has preferred the present 

appeal. The grounds upon which the appeal stands are that merely on the strength 

of the alleged slips, without more, the authorities below could not have reached at 

a conclusion about sale suppression, inasmuch as, no evidence was ever been 

brought on record in support thereof. According to the appellant dealer, it is a 

manufacturer of final products and the goods are not directly sold by it to the 

consumers, rather, disposed of through stockists, wholesalers and retailers. It is 

alleged that the slips which were discovered during and in course of inspection by 

the Intelligence Wing cannot be the basis of escaped assessment as against its 

claim that the local plumbers in order to receive incentive appeared to have 

provided the details of the purchasing dealers and nothing more. Lastly, it is 

contended that the contents of the slips indicate difference in selling price and, 

therefore, it could not have been related to the appellant dealer, and that apart, at 

no point of time, any materials proved and established existence of sale 

transactions; furthermore, the escaped assessment cannot be allowed to stand on 

surmises and conjectures by merely referring to the slips. As to the aspect of 

penalty, the appellant dealer contends that the suppression of sales is not 

established and there is absence of mens rea and therefore, it is arbitrary and liable 

to be quashed.  



4 
 

3.   The learned Counsel for the appellant dealer in order to show the 

price difference vis-a-vis the alleged slips produced copies of some bills of the year 

2002-03. A decision of the Hon’ble Court in the case of Hardayal Govind Prasad 

Vs. State of Orissa reported in (1985) 58 STC 77 (Orissa) is cited contending that 

there has been no reasonable nexus to the materials on record for the purpose of 

enhancement of turnover on rejection of accounts. In other words, according to 

the learned Counsel for the appellant dealer, estimate of suppression of sale must 

have a reasonable nexus to the materials on record. Referring to the slips, it is also 

contended that there can be no presumption as to sale effected by the appellant 

dealer and to incur liability, sales of goods are to be established, the burden of 

which rests on the State. In this connection, a decision of the Hon’ble Apex Court in 

the case of P.C. Mathew and Sons Vs. Deputy Commissioner of Sales Tax reported 

in (2001) 121 STC 1 (SC) is referred to. Above all, the appellant dealer alleged that 

there is no concrete evidence to substantiate sale suppression and merely on the 

basis of the alleged slips such a conclusion was absolutely uncalled for. The 

respondent State justified the decisions of the authorities below and it is contended 

that the escaped turnover has rightly been determined, inasmuch as, the same is 

based on the materials on record. The learned Additional Standing Counsel (CT) 

placed on reliance of a decision of the Hon’ble Court in the case of State of Orissa 

Vs. Durgadutta Moda reported in (1973) 32 STC 98 (Orissa) vis-a-vis the 

quantification of escaped turnover and principles stated in respect thereof.  
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4.  Particularly, the AA considered Slip No.3 and also Slip Nos. 10 and 36 

and reached at the conclusion that there has been sale suppression on scrutiny 

and cross-verification vis-a-vis sale invoices raised by the appellant dealer. The 

explanation which was offered by the representative of the appellant dealer was 

not accepted in spite of an observation recorded that it carried some force, but 

rejected for not being furnished at verification stage. Admittedly, as is revealed 

from the record, Slip No.3 contained the rates and the names of the so-called 

purchasing dealers with details of the materials said to have been lifted, but 

according to the appellant dealer, the same do not suggest any sale transactions to 

have taken place, rather, it refers to the information shared by the plumbers, who 

procured the PVC pipes from the local dealers in order to avail incentive under a 

scheme. The AA found that the materials said to have been disposed of under the 

alleged slips not to have been accounted for. On the contrary, the appellant dealer 

claimed it to be a list of events when the plumbers allegedly lifted the PVC pipes 

from the purchasing dealers so as to receive the promotional incentive which was 

in vogue by then. The learned Counsel for the appellant dealer referring to the 

copies of the bills submitted to the Tribunal made an attempt to show the 

differences in price in juxtaposition to price quoted by them in normal course of 

business with reference to the materials indicated in Slip No.3. Prima facie, on a 

bare perusal the bills which have been produced by the appellant dealer suggest 

difference in prices. Notwithstanding the above, according to the Tribunal, the 

question is, whether, on the basis of the alleged slips, it can be established that the 
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appellant dealer did carry out the alleged transactions during the year 2002-03? 

The evidence regarding any sales to have taken place surreptitiously, in the 

considered view of the Tribunal, is conspicuously wanting. In fact, there is no 

material on record to suggest that the appellant dealer had supplied the goods 

directly to the plumbers and received the sale prices. In the considered opinion of 

the Tribunal, the slips might have contained the details of the materials probably 

lifted by the plumbers from different local dealers so as to avail the benefit of a 

scheme which could possibly be a good ground or an explanation to accept with. It 

might be that the plumbers shared the details of the information regarding the 

purchasing dealers as documented in the alleged slips so as to chance the 

maximum benefit of the incentive scheme. At no stretch of imagination, the slips 

can show or suggest any kind of business dealings vis-a-vis the appellant dealer. 

There is, in fact, no evidence on record to indicate that the appellant dealer did 

dispose of the goods directly to the plumbers and appropriated the sale prices 

instead of accounting it for. There was a need and necessity to enquire and collect 

further details in order to establish that the appellant dealer was really involved in 

clandestine dealings disposing of PVC pipes directly to the plumbers. As a 

consequence, it can well be said that the assessing authority utilized certain 

untested materials against the appellant dealer without causing a threadbare 

enquiry and verification and in that respect, the burden of proof lying upon the 

State for the purpose of reopening assessment failed to be satisfactorily 

discharged. In other words, simply on the basis of certain slips without anything 
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more, it would quite be a risky proposition to hold that there was sale suppression 

in the hands of the appellant dealer. Under such circumstances, with the materials, 

it would be highly unreasonable to allege that the appellant dealer was guilty of 

sales suppression. A suppression in sale must have a reasonable nexus to the 

materials which is the ratio as laid down by the Hon’ble Court in the case of 

Hardayal Govind Prasad (ibid). In the instant case, the respondent State was 

required to satisfy itself fully to the effect that the appellant had, in fact, directly 

sold the PVC pipes and fittings to the plumbers and misappropriated the sale 

proceeds thereof. It is difficult to accept the contention and comprehend that there 

was sale suppression by referring to the alleged slips. Rather, the Tribunal finds the 

explanation offered by the appellant dealer more convincing than the 

unsubstantiated claim of the respondent State.  

5.  In view of the above, the Tribunal arrives at a logical conclusion that 

a little bit of more inquiry is needed to find out and ascertain, if at all, any such 

scheme was in place floated by the appellant dealer and any of the plumbers ever 

lifted PVC pipes and fittings from the purchasing dealers in order to avail the 

promotional incentive. In fact, the Tribunal does consider the explanation offered 

by the appellant dealer to be quite plausible, as it could possibly be that the 

plumbers might have provided the necessary information regarding purchase of 

PVC pipes and fittings from the local dealers. In absence of any concrete evidence 

and proof that the appellant dealer was in some way managing to dispose of the 

goods directly to the plumbers, it would not be justified to accept the claim of the 
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respondent State that the alleged transactions under the slips did take place and 

were not accounted for.   

6.  Lastly, a question is raised regarding imposition of maximum penalty 

without establishing mens rea which is one of the elements to be considered, while 

exercising jurisdiction in respect thereof. According to the learned Counsel for the 

appellant dealer, imposition of maximum penalty on account of alleged 

suppression of sales without any mens rea is arbitrary and bad in law. In so far as 

the Act is concerned, as per Section 12(8) thereof, in cases, where escapement or 

under assessment on account of dealer for having concealed particulars of 

turnover or without sufficient cause furnished incorrect particulars, he shall be liable 

to penalty, in addition to the tax assessed, a sum equal to one and half times of the 

said tax so assessed. With regard to the quantum of penalty, considering Section 

12(8) of the Act, it is concluded that there is no discretion left to exercise. In other 

words, once the alleged default is established, the dealer must have to pay a 

penalty equal to one and half times of the tax so assessed. That apart, mens rea is 

not an essential ingredient of Section 12(8) of the Act while imposing penalty even 

though conduct of a dealer plays a vital role at times. Thus, the contention of the 

learned Counsel for the appellant dealer on that score is not at all sustainable and 

therefore, it is liable to be rejected outrightly.  

7.   Hence, it is ordered. 

8.  In the result, the appeal stands allowed in part. As a logical sequitur, 

the impugned order dated 08.02.2007 promulgated in Appeal Case No. AA. 
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150/BA/2005-06 is hereby set aside to the extent indicated herein above. 

Consequently, the matter is remitted back with a direction to the AA to hold a fresh 

and purposeful enquiry with respect to the alleged transactions under the slips in 

order to elicit whether, as claimed by the respondent dealer, the slips merely 

contained the information shared by the local plumbers for having lifted the PVC 

pipes and fittings from the purchasing dealers so as to gain the promotional 

incentive or otherwise and to pass appropriate order in accordance with law by 

providing due opportunity to the respondent dealer and to ensure entire exercise 

to be completed preferably within a period of three months from the date of 

receipt of a copy of the present order.  

Dictated & Corrected by me 

 

               Sd/-                 Sd/- 

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree,          Sd/- 

        (A.K.Dalbehera) 

              1st Judicial Member 

 

      I agree,                   Sd/- 

         (R.K. Pattnaik) 

             Accounts Member-III 

 


