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Both the appeals above being arose out of the same order 

impugned, passed by the learned First Appellate Authority/Addl. 

Commissioner of Sales Tax, Central Zone, Odisha, Cuttack (in short, 

FAA/Addl.CST), are taken up and decided by this common order to 

avoid repetition of facts and for sake of convenience as well. 

2.  It is on the strength of fraud case report with the 

allegation of suppression, the assessment under Odisha Value Added 

Tax Act, 2004 (in short, OVAT Act) for the tax period 01.04.2009 to 

31.07.2011 of the dealer was re-opened invoking provision u/s.43 of 

the OVAT Act. Similarly, the assessment u/s.9 of the Odisha Entry Tax 

Act, 1999 (in short, OET Act) is also reopened as per Sec.10 of the OET 

Act. The re-assessment as per Sec.43 of the OVAT Act was carried by 

the dealer up to the stage of second appeal before this Tribunal and 

finally this Tribunal in S.A.No.173(V)/2013-14 vide Order 

dtd.24.11.2014, remanded the matter to the AA for assessment afresh 

with certain observation. On the other hand, the reassessment under 

OET Act is being carried to FAA and thereafter before this Tribunal by 

appeal is dealt by this order. Appeal by the dealer as well as the State 

are being dealt by this common order. 

3.  The assessee-dealer is a registered dealer engaged in 

manufacturing and selling/trading of coal and LAM coke. For the 

purpose of manufacturing, the dealer procures cooking coal and coal 

through inter-state and intra-state purchase and also by import from 

outside the country. For the purpose of trading the dealer also 

purchases LAM coke and coal both intra-state and outstate dealers but 

against declaration Form ‘F’. 

4.  Before delving into the merit so as to the sustainability of 

the impugned order as challenged by both the sides, learned Counsel 

for both the sides pointed out to some of the ambiguities as manifest in 

the impugned order. The impugned order revealed, there was purchase 

by way of import to the tune of Rs.96,15,82,300/-. Learned Standing 
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Counsel for the State pointed out to this figure as reflected in the 

impugned order and submitted that, the appeal by the Revenue rest on 

this amount because since in the discussion portion the FAA or even 

the AA has taken into consideration of the import sale to the tune of 

Rs.6,43,37,973/-. The figure Rs.96,15,82,300/- has created an 

ambiguity regarding the actual amount of import by the dealer. On the 

other hand, learned Counsel for the dealer argued that, since the VAT 

appeal has been remanded to the AA for assessment afresh, the 

present appeal should be remanded as the finding in ET is 

consequential to the findings of the VAT assessment. It is not always 

correct to held that, the determination of entry tax is always 

consequential to the determination of tax under VAT. Yes, it is relatable 

to the VAT liability. If we go by the impugned order, it is found that, 

while remanding the matter to the AA, this Tribunal by its Division 

Bench has held that, the dealer should be given benefit of production 

loss @30% and there must be re-calculation of the tax liability 

accordingly. So production loss has no nexus to the purchase and 

entry tax liability but at the same time if the purchase value is required 

to be determined on the sale value, then production loss is a relevant 

figure to be taken care of while determining the entry tax liability. Here 

it is pertinent to mention that, though the dealer has taken grounds 

like no liability under the entry tax for the import and some inter-state 

purchases and also claimed for less amount of tax since the coal is 

used as consumable/input in the manufacturing purpose. But in 

course of the hearing, learned Counsel for the dealer taking cue from 

the principle decided by the authority in the interim, conceded to the 

extent that, tax is payable on such import or inter-state purchase but 

disputed the rate of tax. However, both the counsels are agreed on a 

point that, keeping view the ambiguity crept in the impugned order 

regarding the figure and keeping view the fact that the VAT appeal has 

been remanded to the AA for assessment afresh, then the present 
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appeal should accordingly decided by the AA afresh on remand. There 

is considerable force in the argument advanced by both the counsel. 

We also noticed the figure reflected in the impugned order, which is not 

duly explained in the discussion portion of the order. Thus, in 

agreement with the submission by both the counsels, it is held that, 

this is a fit case where the matter should be remitted back to the AA for 

assessment afresh. The AA on such remand will take consideration of 

the assessment under OVAT Act, if found necessary. Accordingly, it is 

ordered. 

  The impugned order challenged by the State and dealer is set-

aside. Both the appeals are allowed on contest against each other. The 

matter is remitted back to the AA for assessment afresh. 

 
Dictated & corrected by me, 

 

  Sd/-                    Sd/- 
      (S. Mohanty)               (S. Mohanty) 
  2nd Judicial Member             2nd Judicial Member 

    

I agree,  
                            Sd/- 

                     (Smt. S. Misra) 
                   Chairman 

     I agree, 

 
                           Sd/- 
                    (R.K. Rout) 

                     Accounts Member-II 
 

 

 

 

 

 


