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O R D E R 

 

 
 

 Revenue being aggrieved with the order of the learned First 

Appellate Authority/Asst. Commissioner of Sales Tax, Sundargarh Range, 

Rourkela (in short, FAA), whereby he annulled the tax liability determined 

by the Sales Tax Officer/Assessing Authority, Rourkela I Circle, Uditnagar in 

Sales Tax Appeal Case No. AA 57 (RLI) 2002-2003 relating to the assessee-

dealer covering assessment year 2001-02. 

2. The moot question raised by this second appeal is whether the 

first appellate authority is wrong in reversing the view of the assessing 

authority by holding that extraction of minerals and sale of the same by the 
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instant dealer not amount to manufacture for the purpose of tax liability as 

per Sec.3 read with Sec.26 of the Orissa Entry Tax Act, 1999 (in short, the 

OET Act). 

3. The assessee-dealer was originally subjected to assessment u/s. 

12(4) of the OST Act for the assessment year 2001-02. The dealer was 

engaged in mining work such as extraction and sale of minerals from his 

lease hold mining area. The assessing authority declined the plea of the 

dealer that extraction of minerals is not a production/manufacturing or 

processing thereby not liable to Entry Tax and then hold that, the extraction 

of minerals is equal to production of some materials and the dealer thereby 

brought the mineral ore entered into the local area i.e. inside the state for 

the first time as such, the dealer is liable to pay Entry Tax. In consideration 

of the OST sale effected by the dealer to the tune of Rs.10,36,395.00 which 

was treated as GTO, the Entry Tax liability was calculated to Rs.10,364.00 

and demand was raised accordingly. 

4. Felt aggrieved, the dealer carried the matter before the first 

appellate authority who in turn vide impugned order arrived at a conclusion 

that, the dealer was not engaged in any kind of production or manufacturing 

process and the dealer has not made any goods entered into the local area 

exigible to Entry Tax. In the result, the tax liability as determined by the 

assessing authority was deleted.  

 When the matter stood thus, Revenue has come up with this 

second appeal challenging the sustainability of the order of the first 

appellate authority raising the question framed above for decision.  

5. The appeal is heard without cross objection from the State. 

Similarly, the appeal is heard setting the appellant-dealer exparte as the 

dealer did not turn up on due service of notice of hearing.  

6. Learned Addl. Standing Counsel Mr. Pradhan argued that 

mining activities amounts to manufacturing and the dealer is hereby treated 

as manufacturer as per the terms under the OVAT Act. So, the dealer is 

liable to pay Entry Tax on sale point. At the outset, it is pertinent to mention 

here that the State has not disputed the fact that the dealer has not brought 
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any goods into the local area from out of sate or from any other area beyond 

the local area of the dealer‟s unit. However, admittedly the dealer is 

extracting minerals ores for the purpose of sale and at the sale point 

whether he is required to pay tax in accordance to Sec.26 of the OET Act or 

not is the disputed question.  

7. To appreciate the question of law and fact involved in the 

disputed question, the meaning and interpretation of the term 

“manufacturer” is very much pertinent. Provision u/s.2(c) of the OET Act 

reads as follows:- 

 “MANUFACTURER”, with all its grammatical variations and 
cognate expressions, means a dealer or a person in the 

business of manufacturer as defined in the [Orissa Value Added 
Tax Act, 2004]” 

 

 Provision u/s.2(28) of the OVAT Act reads as follows:- 

 “(28) “MANUFACTURE” means any activity that brings out a 

change in an article or articles as result of some process, 

treatment, labour and results in transformation into a 
new and different article so understood in commercial 
parlance having a distinct name, character and use, but 

does not include such activity of manufacture as may be 
notified;” 

 

  Provision u/s.2(ddddd) of the OST Act reads as follows:- 

 “(ddddd) “Manufacture”, with all its grammatical variations 

and cognate expressions, means producing, extracting, altering, 

ornamenting, finishing or otherwise processing or adopting any 
goods, but shall not include such manufacture or 
manufacturing process as the State Government may, by 

notification, specify from time to time;” 
  

 On the promulgation of the OET Act the meaning of the term 

manufacturer as defined under OST Act, Sec.2(ddddd) became redundant, 

since this Legislature has defined the term manufacture in specific and 

certain terms as per the definition u/s.2(28) of the OVAT Act. If that be, no 

interpretation to the term manufacture can be attributed taking cue from 

the old acts as claimed by the learned Addl. Standing Counsel. Further, 

explanation appended to Sec.26 of the OET Act w.e.f. 01.06.2004 itself 

indicates the intention of the legislature to bring mining work within the 
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purview of the term manufacturer, that implies the mining work was not 

construed as manufacturer in the earlier period i.e. the pre-amendment 

period of Sec.26. It is by way of amendment to Sec.26 w.e.f. 01.06.2004, 

following has been added:-  

 “xxx   xxx   xxx 
 Provided that the tax so payable by a manufacturer under this 

sub-section during a year shall be reduced by the amount of tax 

paid under this Act on the raw materials which directly go into 
the composition of the finished products during that year in the 
prescribed manner: 

 Provided further that where a buying dealer, under the Rules 

providing for the rates of tax required to be specified with 
reference to Section 3, is entitled to pay tax at a concessional 

rate or not to pay any tax, as the case may be, in respect of such 
finished products, the manufacturer shall, on a declaration 

furnished by the buying dealer in the prescribed form, collect 
the tax at such concessional rate or shall not collect any tax, as 
the case may be. 

 Explanation.- 
 For the purposes of this section, „MANUFACTURER‟ shall 

include a person who is engaged in mining and sells goods 
produced or extracted therefrom.” 

 

 An amendment of a substantive provision is always prospective 

unless either expressly or by necessary intendment it is retrospective. Here 

there is neither any express provision for giving retrospective effect to the 

amended provision nor necessary intendment to that effect is gathered. Law 

is well settled that explanation appended to a provision is not exhaustive. It 

has to be harmoniously read with the substantive provision. Normal rule is 

to read the words of the statute in ordinary sense. An explanation is to 

explain the meaning of words of the section but if the language or purpose 

so require, the explanation can be so interpreted. Rules of interpretation of 

statutes are useful servant but difficult musters. Object of interpretation is 

to discover the intention of the legislature. Reliance is placed in the matter 

of Keshavji RAmji & Co. v. CIT (1990) 8 SCC 23 and District Mining 

Officer v. Tata Iron Steel Co. (2001) 7 SCC 358. Taking cue from the 

authoritative pronouncements of the Hon‟ble Court and the Apex Court and 

in application of the same to the case in hand, it can safely be said that, the 

explanation and the provision which are brought to the tax took by way of 
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amendment w.e.f. 01.06.2004 cannot read to interpret the term 

manufacturer for the pre-amendment period assessment.  

8. In a plethora of decision, it has been discussed and held by the 

Hon‟ble Apex Court that: “Manufacture implies a change, but every change 

is not manufacture, and yet every change in an article is the result of 

treatment, labour and manipulation. But something more is necessary. 

There must be transformation; a new and different article must emerge, 

„having a distinctive name, character or use”.**** “At some point processing 

and manufacturing will merge. But where the commodity retains a 

continuing substantial identity through the processing stage, we cannot say 

that it has been „manufactured‟ [extracted from Bherhaghat Mineral 

Industries v. Divisional Deputy Commissioner of Sales Tax & Another 

(1990) 79 STC 156 MP. In Chowgule & Co. Pvt. Ltd. V. Union of India 

(1981) 47 STC 124, Hon‟ble Supreme Court has held : “The test that is 

required to be applied is : does the processing of the original commodity 

bring into existence a commercially different and distinct commodity?” 

similarly The Apex Court in State of Orissa Vrs. Titaghur Paper Mills Co. 

Ltd. [1985] 60 STC 213, has held : “Timber and sized and dressed logs are 

one and the same commercial commodity. Logs are nothing more than wood 

cut up or sawn and would be timber. Planks, beams and rafters would also 

be timber”. 

In consideration of the mandates of the provision and the meaning of 

the term “manufacture” as adopted in Orissa Entry Tax Act herein above 

and keeping in mind the ratio laid down by authorities discussed above, in 

my considered view it is held that, extraction of mineral and sale thereafter 

do not come under the category of manufacturing. 

 From the discussion hereinabove, delving into the case in hand, 

it is found that, the appellant-dealer was neither a first purchaser of goods 

nor he had caused entry of goods into the local area. Since he is engaged in 

mining activities and thereby extracting minerals manually and then 

effecting sale of it to different parties, the parties who in turn being the first 

purchasers of mineral ore is liable for Entry Tax but not the appellant-
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dealer. Resultantly, it is believed that the view taken by the first appellate 

authority in the impugned order is in correct interpretation of the provisions 

under law and the ratio laid down by the authorities time to time. Hence, 

the impugned order calls for no interference. 

9. In the result, the appeal be and same is devoid of any merit. 

Hence, dismissed.  

 
Dictated & corrected by me,                             

            
           Sd/-          Sd/- 
     (S. Mohanty)                       (S. Mohanty)  

2nd Judicial Member            2nd Judicial Member 

 
 

 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 


