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O R D E R 
 

    Instant appeal at the behest of the dealer-

appellant is directed against the order dated 19.06.2007 

passed by the learned Asst. Commissioner of Sales Tax, 

Sambalpur Range, Sambalpur (hereinafter called as ‘first 

appellate authority’) in Appeal No. AA- 417 (SAI) of 2006-07 

thereby confirming the order of assessment dated 

30.09.2006 passed by the Sales Tax Officer, Sambalpur-I 
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Circle, Sambalpur (in short, ‘assessing authority’) raising tax 

demand of `15,48,796.00 for the period 2004-05 in the 

assessment framed u/s. 12(8) of the Odisha Sales Tax Act, 

1947 (in short, ‘OST Act’).  

2.    The relevant facts of the case in nutshell are 

that the dealer-Company is engaged in manufacturing and 

sale of motor cycle, scooter and auto rickshaw having depot 

at A. Katapali in Sambalpur district, which is being 

managed by one C&F Agent of the Company. The Sambalpur 

depot of the Company receives stock of vehicle from its 

factory situated at Akurdi and Aurangabad in Maharashtra 

on stock transfer basis against debit notes and the vehicles 

so received are sold inside the State through various 

authorized dealers. The Company was originally assessed 

u/s. 12(4) of the OST Act. In course of audit of order of 

assessment by the A.G. (Audit), it was pointed out that as 

per provision of Section 3 of the OET Act, the entry tax 

payable was required to be included in the sale price of the 

motor vehicles; that the importer of the motor vehicles was 

liable to pay tax under the OST Act and that the liability of 

the dealer-assessee under the OST Act should be reduced to 

the extent of entry tax paid under the OET Act. Accordingly, 

it was objected that entry tax paid on the purchase of motor 
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vehicles by the appellant having not been included in the 

TTO, there was under assessment of tax to the tune of 

`15,48,796.00. Further, during the visit of the officials of the 

Investigation Unit, Bhubaneswar it came to notice that the 

entry tax paid was not included in the sale price for which a 

Fraud Case Report (FCR) was submitted.  

2(a).  The assessing authority taking note of the 

objection of the A.G. (Audit) and the FCR submitted by the 

investigating officials, reopened the original assessment u/s. 

12(8) of the OST Act and on examination of the books of 

account and the explanation of the dealer-assessee came to 

the conclusion that entry tax paid on the purchase price of 

goods was not included in the sale price and there was short 

levy of tax on the turnover to the extent of tax payable on 

the amount paid as entry tax. Accordingly, it completed the 

assessment u/s. 12(8) of the OST Act raising an extra 

demand of `15,48,796.00.   

2(b).   The dealer-assessee challenging the 

aforesaid demand raised by the assessing authority in the 

reassessment proceeding initiated u/s. 12(8) of the OST Act 

preferred appeal before the first appellate authority mainly 

on the grounds that when the STO considering all the 

materials placed before him completed the assessment u/s. 
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12(4) of the OST Act, initiation of reassessment proceeding 

u/s. 12(8) of the OST Act without any fresh material was 

nothing but mere change of opinion and was not tenable 

under law; that when the appeal filed by the dealer-assessee 

challenging the original order of assessment was pending 

before the first appellate authority, reopening of assessment 

u/s. 12(8) of the OST Act was bad in law; and that the 

dealer was not liable to pay OST as he was taking 

adjustment of OET paid while making payment of OST in 

accordance with the provisions of law. Learned first 

appellate authority negatived all the contentions raised by 

the dealer-assessee and confirmed the order of reassessment 

holding that initiation of reassessment proceeding u/s. 12(8) 

of the OST Act was in accordance with law and there was 

under assessment due to non-inclusion of OET paid in the 

sale price.   

 3.   The dealer-assessee being further aggrieved 

with the conclusion arrived at by the first appellate 

authority preferred the present second appeal mainly 

challenging the orders of the forums below on the ground 

that when the appeal was pending before the first appellate 

authority against the original order of assessment u/s. 12(4) 

of the OST Act, reopening of the said assessment u/s. 12(8) 
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of the OST Act was bad in law and was not legally tenable 

and that he was not liable to pay sales tax on the entry tax 

paid by it during entry of the vehicle into the local area. 

4.   Learned Counsel for the dealer-assessee 

relying upon the order passed by this Tribunal in S.A. Nos. 

164/2007-08, 1399/2006-07 and 1400/2006-07 

vehemently urged that in the similar facts and 

circumstances, this forum relying on the judgment of the 

Hon’ble High Court of Orissa categorically held that 

initiation of proceeding u/s. 12(8) of the OST Act when the 

order passed in the original assessment was the subject 

matter of appeal before the first appellate authority, was not 

permissible under law and accordingly, quashed the orders 

of the forums below. The facts and circumstances of the 

cases subject matter of the aforementioned second appeals 

are similar to the facts and circumstances of the present 

case. Those three second appeals were filed relating to the 

years 2001-02, 2002-03 and 2003-04, whereas the present 

second appeal was filed relating to the year 2004-05. The 

assessing authority should not have started reassessment 

proceeding u/s. 12(8) of the OST Act when the original 

assessment was the subject matter of appeal before the first 

appellate authority and if started issuing notice to the 
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dealer-assessee, he should have waited till the disposal of 

the appeal by the appellate authority. The reopening of 

assessment was made only on the basis of the audit 

objection wherein it was pointed out that there was under 

assessment due to non-inclusion of OET in the sale price of 

the vehicle. The appeal pending before the first appellate 

authority being the continuation of the assessment 

proceeding initiated before the assessing authority, such 

question could have been considered by the first appellate 

authority or if not considered, the assessment could have 

been reopened after the order of the first appellate authority. 

The assessing authority committed serious illegality in 

proceeding with reassessment during pendency of the 

appeal before the first appellate authority and in an 

erroneous manner raised extra demand of `15,48,796.00. 

He submitted to set aside the impugned orders of the forums 

below.  

5.   Per contra, learned Standing Counsel (CT) 

for the revenue supporting the impugned order vehemently 

urged that the orders passed by the forums below were in 

consonance with the judgment of the Hon’ble Apex Court 

and our Hon’ble High Court. The reopening of the 

assessment was on the basis of objection raised by the A.G. 
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(Audit) and FCR, whereas the appeal pending before the first 

appellate authority against the original order of assessment 

was in respect of different issue. Therefore, the forums below 

were competent to reopen the assessment u/s. 12(8) of the 

OST Act and decide the same on merit. There was clearly 

under assessment on account of non-inclusion of OET paid 

in the sale price of the vehicle resulting short levy of tax. The 

forums below did not commit any illegality in raising extra 

demand on account of escaped turnover. The appeal filed by 

the dealer-assessee is misconceived one and with malafide 

intention to prolong the matter in order to evade tax. He 

submitted to dismiss the second appeal and confirm the 

orders of the forums below.    

6.   We have heard the rival submissions of the 

parties, gone through the impugned orders of the forums 

below and grounds of appeal raised by the dealer-assessee 

vis-a-vis the materials on record. Two important issues 

emerged from the contentions raised by the learned Counsel 

for the parties for adjudication by this Tribunal. The issues 

that emerge for adjudication before us are whether the 

assessing authority was correct in its approach in initiating 

the reassessment proceeding u/s. 12(8) of the OST Act when 

the appeal against the original order of assessment was 
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pending before the first appellate authority and whether 

entry tax paid by the dealer-assessee should have been 

included in the sale price as per Section 2(h) of the OET Act 

in computing the OST payable.   

7.   Before answering the first issue, it is 

profitable to narrate some undisputed facts for effective 

adjudication of the matter. The dealer-assessee is engaged in 

manufacturing and sale of motor cycle, scooter, auto 

rickshaw and it receives vehicles from its factories at Akurdi 

and Aurangabad in Maharashtra on stock transfer basis 

against debit notes on payment of entry tax on entry of 

vehicles into the local area. The entry tax paid by the dealer-

assessee has not been included in the sale price of the 

vehicle while calculating the OST. The dealer was assessed 

u/s. 12(4) of the OST Act for the periods 2001-02, 2002-03, 

2003-04 and 2004-05. The assessments for all these years 

made u/s. 12(4) of the OST Act were reopened u/s. 12(8) of 

the OST Act basing on the A.G. (Audit) objection for non-

inclusion of OET paid on sale price and FCR submitted by 

the investigating officials pointing out non-inclusion of entry 

tax in the sale price. The reassessments made relating to the 

years 2001-02, 2002-03 and 2002-03 raising extra demands 

of `74,47,386.00, `70,69,362.00 and `79,97,005.00 were 
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subject matter of S.A. Nos. 164/2007-08, 1399/2006-07 

and 1400/2006-07 respectively before this Tribunal. Now in 

the aforesaid factual background, the question whether the 

assessing authority was correct in its approach in reopening 

the assessment u/s. 12(8) of the OST Act raising extra 

demand against the dealer-assessee is to be examined. This 

Tribunal in S.A. Nos. 164/2007-08, 1399/2006-07 and 

1400/2006-07 vide its order dated 28.12.2021 relying upon 

the judgment of the Hon’ble High Court of Orissa in case of 

M/s. Larsen & Toubro Ltd. Vs. State in W.P. (C) No. 9377 of 

2007 decided on 10.04.2019 in para-10 of the order 

concluded that reassessment proceeding cannot be 

completed when the original assessment is pending before 

the first appellate authority in appeal. Learned Standing 

Counsel (CT) for the State could not place any material 

before us to show that the order passed by this Tribunal in 

the aforesaid S.A. Nos. 164/2007-08, 1399/2006-07 and 

1400/2006-07 has been set aside by the higher forum. 

When the similar issue under similar facts and 

circumstances has already been decided by this Tribunal, it 

would not be just and proper on our part to take a different 

view from the view already taken in the earlier second 

appeals in absence of any contrary decision of the Hon’ble 
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Apex Court or Hon’ble High Court. Moreover, as per settled 

position of law, principle of consistency should be 

maintained in the matter of adjudication.. Therefore we are 

of unanimous view that reassessment proceeding cannot be 

completed when the original assessment is pending before 

the first appellate authority in appeal. The second issue 

whether entry tax paid by the dealer-assessee should be 

included in the sale price of the vehicle while calculating 

OST can be decided by the first appellate authority before 

whom the original order of assessment has been impugned. 

The assessing authority should not have reopened the 

original assessment when the same was subject matter of 

appeal before the first appellate authority or if it decided to 

reopen and issue the notice, it should have waited till the 

decision of the first appellate authority as the order passed 

by the assessing authority would merge with the order of the 

first appellate authority. The assessing authority having 

failed to do so and the first appellate authority having 

concurred with the order of reassessment passed by the 

assessing authority contrary to the law laid down by the 

Hon’ble Apex Court in W.P. (C) No. 9377 of 2007 decided on 

10.04.2019, both the authorities committed serious illegality 

in passing the impugned orders on account of which said 
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orders are not legally sustainable. In such premises, we do 

not feel it just and proper to answer the second issue 

whether the entry tax paid by the dealer-assessee is to be 

included in the sale price while computing the OST payable.               

8.   In view of the discussions made above, we 

are inclined to allow the appeal. Accordingly, the second 

appeal filed by the dealer-assessee is allowed and the 

impugned orders of the forums below are hereby set aside.  

Dictated & Corrected by me 
 
               Sd/-                           Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
              Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
            (M. Harichandan) 
                Accounts Member-I  
    


