
 

BEFORE THE ODISHA SALES TAX TRIBUNAL (FULL BENCH), CUTTACK 

S.A.No. 109(C)/2014-15 

 
P R E S E N T :  

    Smt. S. Misra        Sri S. Mohanty        &        Sri R.K. Rout 

        Chairman              2nd Judicial Member          Accounts Member-II 
 

(From the order of the ld. Addl. CST, Central Zone, Odisha, 

Cuttack, in Appeal No. AA-CUI-253/12-13, dtd.25.07.2013,  
modifying the assessment order of the Assessing Officer) 

 
State of Orissa, represented by the 
Commissioner of Sales Tax, 

Orissa, Cuttack.     …  Appellant 
-Versus - 

M/s. Krishna Coke India Pvt.Ltd., 
Professor Para, Dist. Cuttack.   …  Respondent 
 

(Assessment period : 01.04.2009 to 31.07.2011) 
 
Appearance : 

For the Dealer …  Mr. M.S. Raman, A.S.C. (CT) 
For the State …  Mr. M.V.S.R. Panthulu & 

        Mr. D.K. Hazra, Advocates 
----------------------------------------------------------------------------------------- 
Date of Hearing: 06.12.2018 *** Date of Order:  06.12.2018 

----------------------------------------------------------------------------------------- 

ORDER 

 

Revenue assails the order of learned First Appellate 

Authority/Addl. Commissioner of Sales Tax, Central Zone, Odisha, 

Cuttack (in short, FAA/Addl.CST) impugned, passed in First Appeal 

Case No. AA-CUI-253/12-13, dtd. 25.07.2013 whereby, the demand of 

tax and penalty determined in an assessment u/s.12(4) of the Central 

Sales Tax (Orissa) Rules, 1957 (in short, CST(O) Rules) for the tax 

period 01.04.2009 to 31.07.2011 relates to the respondent-dealer is 

modified and reduced by the FAA on the contentions like the FAA has 
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adopted a wrong mode of calculation of turnover ignoring the mandates 

of law as per CST(O) Rules. The dealer-respondent in the case in hand 

was subjected to assessment u/s.12(4) of the CST(O) Rules and in 

conclusion the AA held the dealer liable to pay CST at 

Rs.3,34,61,067.94 after adjusting the excess amount paid in VAT in the 

CST head, the rest CST payable was calculated at Rs.1,88,47,622.21 

and thereafter after adjusting the CST already paid after filing of the 

return, the tax due was finally calculated at Rs.22,68,220.21. In 

addition to that, penalty u/r.12(4) of the CST(O) Rules i.e. twice of the 

tax due was also imposed and thereby the aggregate demand raised to 

Rs.68,04,661/-.  

2.  The assessment was challenged before the FAA, who in turn on 

acceptance of some declaration forms and also considering the debit 

notes issued by the purchasers in adjustment of the sale price on 

account of quality deviation and credit notes issued to the purchasers, 

the FAA re-determined the GTO, TTO and tax liability. As a result, the 

dealer was found liable to pay tax at Rs.2,33,924.11 and penalty at the 

rate twice of the tax due Rs.4,67,848.22. In the result, the total due 

became calculated to Rs.7,01,772.33. 

3.  Being aggrieved with such reduction, Revenue has preferred 

this appeal. It is contended by the Revenue that, the FAA has gone 

wrong in application of the OVAT Rules while determining the turnover 

in the case in hand. It is further contended that, keeping view of the 

provision u/s.8-A of the CST Act, no deduction should have been 

allowed to the dealer as against issue of debit notes or credit notes for 

quality deviation.  

4.   The appeal is heard with cross objection, where the 

Respondent-dealer challenged the maintainability of the order in one 

hand and supported the impugned order on the other.  
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5.  Following questions are struck for decision in this appeal, 

whether this second appeal is maintainable in view earlier decided 

second appeal against the self-same impugned order at the behest of 

dealer, which was decided in presence of the Revenue. If the calculation 

and by adopting the provisions under OVAT Rule as done by the FAA in 

the case in hand is illegal and if yes, what should be the exact amount 

of turnover for the purpose of CST turnover. 

6.  For the sake of convenience the first question i.e. the 

maintainability of the second appeal is taken up, learned Counsel for 

the dealer vehemently argued that, the impugned order was challenged 

by the dealer before this forum by way of S.A.No.50(C)/2013-14 and the 

said appeal was decided on 24.11.2014 in presence of the present 

appellant-Revenue. So once the order of the second appellate authority 

came into existence, then the impugned order has loses its force as it 

merged with the order of second appeal as per the theory of doctrine of 

merger. So the present second appeal has no legs to stand. It is further 

argued that, the Revenue who had avail the opportunity to contest the 

earlier disposed of second appeal, then the Revenue has no option in 

their hand to institute another appeal against the self-same impugned 

order and this Tribunal has no jurisdiction to entertain the appeal 

preferred by the dealer. 

  Per contra, learned Counsel for the dealer Mr. Raman 

strenuously argued that, the order of this Tribunal passed in S.A.No. 

50(C)/2013-14 has not dealt the question which is raised by the dealer 

in this second appeal. So doctrine of merger is of no avail to the case in 

hand as raised by the dealer. Learned Counsel draws the attention of 

the Court to the para-4 of the order passed in S.A.No.50(C)/2013-14, 

where it is mentioned that, the aforesaid appeal was decided without 

cross objection from the side of the Revenue. 
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  Law is well settled that, there can be more than one appeal 

from out of a same judgment by the different parties. Similarly, under 

the taxation law an expression provision is there for the respondent to 

file cross objection, which is treated as good as a cross appeal. It is also 

well settled that, when there are so many appeals from out of a same 

judgment, then the duty of the appellate Court is to club all the appeals 

and to pass a common judgment so as to avoid the possible 

contradictory findings on different issues, to avoid the multiplicity of the 

proceeding and for sake of convenient disposal of the dispute between 

the parties. With this well settled principle and provisions under law, it 

is held that, when the respondent is found to have raised a cross 

objection in a tax appeal, then he is under bounded duty to raise any 

plea for any relief in that cross objection, which is to be treated as a 

cross appeal. Once he has raised cross objection, thereby he loses his 

right to file a separate cross appeal. And even if any separate cross 

appeal is filed besides the cross objection, then all should be heard 

together. It is not permissible for a party to file many appeals from out 

of the same judgment against different questions. Applying that 

principle it is believed that, where no cross objection is raised, there the 

respondent‟s stand is to resist the claim of the appellant but thereby, 

his right to appeal against the decisions on issues decided against him 

is reserved. The present one falls under this category. So it is held that, 

the present cross appeal by the Revenue is maintainable, even though 

the second appeal preferred by the dealer is already decided.  

7.   While delving into the merit of the appeal, the claim of 

the dealer is, FAA has committed illegality by taking resort to the OVAT 

Rules read with Rule 22 of the CST(O) Rules while adjusting the debit 

notes and credit notes in the sale price to ascertain the turnover. 
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8.   Learned Addl. Standing Counsel, Mr. Raman draws the 

attention of the Court to the provision u/s.8-A of the CST Act. For 

better appreciation the provision is reproduced herein below : 

“[8A. Determination of turnover.- 
 

(1) In determining the turnover of a dealer for the 
purposes of this Act, the following deductions shall 
be made from the aggregate of the sale prices, 
namely – 

(a) The amount arrived at by applying the following 
formula – 
Rate of tax X aggregate of sale prices 
           100 plus rate of tax 
 
Provided that no deduction on the basis of the 
above formula shall be made if the amount by way 
of tax collected by a registered dealer, in 
accordance with the provisions of this Act, has 
been otherwise deducted from the aggregate of sale 
prices.” 

 

  According to Mr. Raman, the provision puts a rider on the 

application of provision of the OVAT Act to the subject matter obtained 

under the CST Act as in the present case. So, the FAA has traversed his 

jurisdiction by allowing claim of deduction on account of quality 

deviation to the dealer. Provision Rule 22 of the CST (O) Rules, 1957 

empowers the authority for application of the OVAT Act and Rules made 

thereunder shall mutatis mutandis apply in respect of all procedural 

and other matters incidental to the carrying out of the purpose of the 

Act for which no provision is made in CST(O) Rules or CST (R&T) Rules. 

Sec.8-A of the CST Act speaks of the deductions allowable from the 

aggregate sale price to determine the turnover. Now if we go to the 

meaning of term „sale price‟ i.e. defined in Sec.2(h) of the CST Act. As 

per the definition „sale price‟ means the amount payable to a dealer as 

consideration for the sale of any goods, less any sum allowed as cash 

discount according to the practice normally prevailing in trade.  
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“SALE PRICE‟ means the amount payable to a dealer as 
consideration for the sale of any goods, less any sum 
allowed as cash discount according to the practice 
normally prevailing in the trade, but inclusive of any 
sum charged for anything done by the dealer in respect 
of the goods at the time of or before the delivery thereof 
other than the cost of freight or delivery or the cost of 
installation in cases where such cost is separately 
charged; 
 [Provided that in the case of a transfer of property in 
goods (whether as goods or in some other form) involved 

in the execution of a works contract, the sale price of 
such goods shall be determined in the prescribed 
manner by making such deduction from the total 
consideration for the works contract as may be 
prescribed and such price shall be deemed to be the 
sale price for the purposes of this clause.]” 
 

9.   Argument of the learned Addl. Standing Counsel is, issue 

of credit notes or debit notes keeping view the quality deviation is not an 

allowable deduction. Here we need to remind the meaning of „sale price‟. 

„sale price‟ mean only the price at which the goods are actually sold but 

not any tentative or estimated price. Actual „sale price‟ is determined 

when it is finally settled between the purchaser and seller. If the dealer 

has sold certain goods with certain price and the purchaser found the 

goods are not of the quality and gave a counter offer for less price, 

which is accepted by the dealer, then the consideration actually passed 

is the price of the goods. Here it is not the question of discount, it is the 

actual price of the goods, which is determined again after evaluating the 

quality of the product. What actually construe the „sale price‟ has been 

dealt with by Hon‟ble Court and Apex Court time to time. Such as in the 

case of M/s. Southern Motors Vs. State of Karnataka and others 

(Civil Appeal Nos.10972-10978 of 2016) and Orient Paper Mills Ltd. 

Vs. State of Orissa, reported in [1975] 35 STC 84 (Ori.).  The ratio laid 

down by the Apex Court as it implies, the actual consideration price 

given by the purchase and accepted by the dealer is the sale price. So, 



 7 

 

in application of that ratio, here in the case in hand, it is held that, 

notwithstanding the fact that applicability of OVAT Rule to the case in 

hand may be wrong but the determination sale price by the AA calls for 

no interference, since it is decided after negotiation keeping view the 

quality deviation. The plea of the Revenue advanced by the learned 

Addl. Standing Counsel, Mr. Raman has got considerable force but at 

the same time it is held that, the sale price determined by the fora below 

in this case is otherwise correct for the purpose of determination of 

GTO, TTO and tax liability. With the observation above, it is held that, 

the appeal by the Revenue, even though found maintainable but is of no 

avail, sans merit. Hence, ordered. 

  The appeal is dismissed on contest as of not merit. 

 
Dictated & corrected by me, 

 

   Sd/-             Sd/- 
      (S. Mohanty)               (S. Mohanty) 
  2nd Judicial Member             2nd Judicial Member 

    

I agree,  

 

                            Sd/- 
                     (Smt. S. Misra) 
                   Chairman 

     I agree, 

 

 

                             Sd/- 
                    (R.K. Rout) 
                     Accounts Member-II 
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