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O R D E R 

 

   Present appeal in terms of Section 17(1) of the Odisha Entry Tax Act, 

1999 (in short, ‘the Act’) at the instance of the dealer assessee is directed against 

the impugned order dated 20.02.2004 promulgated in Appeal No. AA- 540 542, 

543 & 465/ET/2003-04 by the learned Assistant Commissioner of Sales Tax, 

Cuttack-II Range, Cuttack (in short, ‘FAA’) vis-a-vis the order of assessment dated 

31.03.2003 passed by the learned Assessing Authority, Dhenkanal Circle, Angul (in 
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short, ‘AA’) under Section 7(4) of the Act for the impugned period 1999-2000 to 

the extent of claiming refund of the amount of entry tax deposited on the grounds 

stated therein.    

2.  In fact, the dealer assessee in a proceeding under Section 7(4) of the 

Act produced books of account for the period 1999-2000 in respect of its business 

which were duly examined with reference to the returns filed under Rules 10(1) and 

11 of the OET Rules, 1999 (in short, ‘the Rules’) and then, additional demand was 

raised payable as per the terms and conditions of the demand notice, which was 

assailed in appeal and finally, the impugned order dated 20.02.2004 came into 

being. According to the dealer assessee, it supplied coal to M/s. NALCO and 

during the relevant period for an amount of `55,99,48,907.98, it raised invoices @ 

1% which is the statutory rate of entry tax. It is contended that M/s. NALCO 

declined to make payment of entry tax on the ground that the plant is situated in a 

GP and thus, exempted till 05.11.2000. The dealer assessee further claimed that the 

authorities below declined to accept such exemption for the fact that M/s. NALCO 

refused to make the payment and as a bonafide dealer, it deposited the amount of 

tax and also filed a revised return claiming refund thereof, which was disallowed. 

So, according to the dealer assessee, the Tribunal is only to consider as to whether 

the claim of exemption by M/s. NALCO as well as non-payment of tax should have 

been allowed in terms of Rule 3(4) of the Rules up to 05.11.2000 with the 

consequential refund of tax deposited by it suo motu?  
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3.  The learned Counsel for the dealer assessee has drawn the attention 

of the Tribunal to Rule 3(4) of the Rules (pre-amended) in order to contend that it 

was not liable to collect the entry tax from M/s. NALCO for the reason that the 

latter was eligible for exemption till 05.11.2000 for being situated in a GP within the 

limits of the local area and, therefore, the deposit which was made should have 

been refunded, as retention of the same might result in unjust enrichment.  

4.  According to the respondent State, the findings of the authorities 

below need not be disturbed. The learned Additional Standing Counsel (CT) 

contended that the dealer assessee carries on business in mining and as such, a 

manufacturer within the definition of Sec. 2 (c) of the Act when it is read with 

Section 2(ddddd) of the OST Act, 1947 considering which it was liable to collect 

entry tax and to deposit the same with the State and furthermore, in view of the 

explanation as introduced by way of OET (Amendment) Act, 2003 to Section 26 of 

the Act, it has been rightly assessed. Duly apprised by the State,  as per the AA, the 

moot point of dispute was that whether the dealer assessee is liable to be assessed 

to tax @ 1% under Section 26(1) of the Act on its sales turnover even though it has 

not been collected from M/s. NALCO in view of the declaration to the effect that 

the coal is being used as a raw material for generation of electricity, which is 

subject to tax under Rule 3(4) of the Rules and while referring to it and highlighting 

the operative part of the impugned order dated 20.02.2004, the learned Additional 

Standing Counsel (CT) cited a ruling of the Hon’ble Court in the case of Indian 
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Metal and Ferro Alloys Corporation Ltd. Vs. State of Orissa in O.J.C. No. 3995 of 

2000 decided on 13.11.2002 which is in connection with Section 26 of the Act, 

wherein, it has been observed that every manufacturer of scheduled goods is 

statutorily obliged to collect the entry tax equal to the tax payable on the value of 

the finished products under Section 3 of the Act from the buying dealer either 

directly or through an intermediary, only if the scheduled goods sold are intended 

for entry into the local area of the State for the purpose of consumption, use or 

sale. As to the claim of the dealer assessee that it is situated within a GP, the 

respondent State contended that in support of such a claim, a document has newly 

been produced for the first time before the Tribunal, which may not be admitted 

due to non-compliance of Rule 61 of the OST Rules, 1947 read with Rule 34 of the 

Rules. It is also contended that the freshly submitted document which is a letter 

dated 31.03.2003 of M/s. NALCO does not reveal the name of the GP within the 

limits of which the captive power plant situate nor any evidence was adduced in 

support thereof. It is alleged that a self serving document which did not form part 

of the records before the authorities below though it was available with the dealer 

assessee since 2003 is not to be accepted and for that the contention that M/s. 

NALCO refused to pay the amount of tax and hence, the dealer assessee had to 

deposit the same as per Section 26 read with Section 3 of the Act may not be 

acceded to and if accepted, the tax so deposited would have to be unduly 

refunded. Finally, it is urged that such a refund of the deposited tax cannot be 
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allowed in view of the decision of the Hon’ble Apex Court in the case of Suganmal 

Vs. State of M.P. reported in (1965) 16 STC 398 (SC), which has been referred to by 

the Hon’ble Court in Kalpana Glass Fibre Pvt. Ltd. Vs. State of Orissa and others: 

(2013) 57 VST 357 (Orissa), wherein, a similar claim of refund held not to be 

maintainable which can only be raised by instituting a regular suit subject to 

fulfilment of the conditions of Section 72 of the Contract Act. So, at present, the 

question is, whether, in view of the claim of the dealer assessee, the deposit of 

entry tax till the period 05.11.2000 may be refunded which has been objected to by 

the respondent State?  

5.  The subject matter in dispute is confined to the assessment year 

1999-2000. According to the respondent State, the document in question which is 

at present produced by the dealer assessee cannot be entertained so as to accept 

the fact that the plant of M/s. NALCO is situated within the limit of a GP. The dealer 

assessee claimed that the entry tax for the assessment period 1999-2000 was 

deposited by them as a bonafide seller, when M/s. NALCO refused to make the 

payment and at the same time, a revised return was filed seeking refund of the said 

amount on the ground that the buying dealer is not liable to pay tax in view of 

location of its plant in a GP which is also evident from the correspondence dated 

31.03.2003. In fact, the dealer assessee is statutorily obliged to collect entry tax in 

view of Section 26 of the Act which as per sub-section (1) thereof specifies that 

every manufacturer of scheduled goods who is registered under the OST Act shall 
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in respect of sale of its goods effected by it to a buying dealer, either directly or 

through an intermediary, shall collect by way of tax an amount equal to the tax 

payable on the value of such finished products under Section 3 by the buying 

dealer, in the prescribed manner and to pay the same into the Government 

Treasury. Admittedly, coal including coke in all its forms is scheduled goods as per 

Entry 1 of Part-I of the Schedule. As to Rule 3 of the Rules, it deals with the rate of 

tax payable in respect of goods specified in Part-I and II of the Schedule to the Act 

subject to sub-rule (4) thereof which envisages that the goods so specified in Part-I 

and II shall be exigible to tax at a concessional rate of fifty percentum of the rate to 

which such goods are taxable under sub-rules (2) and (3) respectively. According to 

the dealer assessee, the goods specified in Part-I and II of the Schedule to the Act, 

while being used as raw material by a manufacturer on its first entry into a local 

area other than the specified in clause (a) of sub-rule (4) of Rule 3 of the Rules, 

shall not be exigible to tax and as per the definition in Section 2(f) of the Act, ‘local 

area’ had the meaning to the areas within the limits of any Municipal Corporation, 

Municipality, NAC, GP, and other local authority by whatever name called, 

constituted or continued in any law for the time in force and shall include an 

industrial township constituted under Section 4 of the Orissa Municipal Act, 1950 

and considering the intimation dated 31.03.2003 received from M/s. NALCO, when 

its plant is situated in a GP, there was no liability to pay entry tax collected and paid 

by them till the period 05.11.2000, but since as an abundant caution and being a 
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bonafide dealer, the amount was deposited, which ought to have been refunded 

by the AA and should not have been ignored by the FAA either, even when the 

assessment was reduced to the extent of collection made as to the entry tax. 

Admittedly, up to 05.11.2000, no entry tax was exigible with respect to raw materials 

brought into a local area by a manufacturer and such local area included a GP and 

such other areas as mentioned in Section 2(f) of the Act. Such an issue was, in fact, 

raised by the dealer assessee before the AA, as is revealed from the record, but the 

same was not attended to. Rather, the AA simply fixed the liability on the dealer 

assessee at the regular rate of tax for having reached at a decision that the 

scheduled goods so received by M/s. NALCO is not a raw material as it does not 

go directly into the composition of finished product. As is claimed, the dealer 

assessee deposited tax @ 1% from its own source in anticipation that the amount 

so deposited by them would be collected later from M/s. NALCO at the time of 

settling of bill. But, as contended, M/s. NALCO refused to make the payment by 

taking a stand that its plant is located in a GP and, hence, there is no liability in view 

of Rule 3(4)(b) of the Rules. If such is the case, the dealer assessee was not 

statutorily required to collect the tax from M/s. NALCO for the assessment period 

1999-2000. But, before any such exemption is claimed, the very fact of the plant of 

M/s. NALCO being located in a GP is needed to be established. It is no prudent on 

the part of the Tribunal to deal with it vis-a-vis the location of the plant of M/s. 

NALCO, whether to be situated in a GP by merely referring to the alleged 
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correspondence dated 31.03.2003 exchanged between the parties. Such a question 

of fact needs verification, morefully when, letter dated 31.03.2003 does not specify 

the name of GP. The learned Counsel for the dealer assessee produced copies of 

RORs, but in the considered view of the Tribunal it would not at all be justified to 

accept the same without proper verification of the claim regarding the location of 

the plant of M/s. NALCO. When the question had initially been raised before the 

AA, it should have been addressed to. As such, having regard to the materials 

produced by the dealer assessee before the Tribunal, it would be proper to have 

the same verified by the AA.     

 6.  As to the refund of entry tax, the learned Counsel appearing for the 

dealer assessee contended that the Act imposes a statutory obligation only to 

collect the tax from the buyer and to pay the same to the Government, the fact 

which was completely lost sight of by the authorities below and having regard to 

the suo motu deposit made by them for the assessment period 1999-2000, when 

such payment was not obliged to by M/s. NALCO, under such circumstances, 

refund should have been allowed. The authorities below do not appear to have 

considered the above contention of the dealer assessee as to whether such refund 

of entry tax deposit was to be allowed or not. The FAA, of course, held that Section 

26 is not a charging section but a recovery mechanism and, therefore, the dealer 

assessee was lawfully obliged only to pay the tax received from the buyer and 

consequently, reduced the assessment to the extent of collection of tax made. But, 
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having held so, the FAA did not consider the aspect of refund which was originally 

claimed before the AA. According to the learned Counsel for the dealer assessee, 

only the collected amount of entry tax was to be deposited statutorily and, 

therefore, the amount paid to the Government suo motu was required to be 

refunded and in case of failure, it would result in unjust enrichment. To counter it, 

the learned Additional Standing Counsel (CT) contended that the claim of refund of 

entry tax which has already been deposited in respect of sale of coal to M/s. 

NALCO is not tenable in the eye of law. It is not clearly evident from record, 

whether, the authorities below at any point of time disputed such claim of deposit 

of entry tax suo motu by the dealer assessee. It is also not disputed before the 

Tribunal with respect to the alleged deposit of entry tax to the tune of `55.00 lac 

which is admittedly 1% of the sale of coal supplied to M/s. NALCO. Rather, the 

challenge from the side of respondent State is to the effect that such a refund 

cannot be honoured in view of the decision of the Hon’ble Court in the case of 

Kalpana Glass Fibre Pvt. Ltd. ibid. The said decision has referred to a ruling of the 

Hon’ble Apex Court in Suganmal case (supra), where a direction to the State 

Government to refund the tax collected illegally was held not maintainable. In the 

peculiar facts and circumstances of the case and having regard to the fact that due 

process of law was not exhausted in obtaining no deduction of tax certificate which 

the dealer assessee was required to in terms of Section 54(5) of the OVAT Act and 

since question pertaining to the nature of sale, whether, inter-State or intra-State 
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depended on the factual scenario and nature or evidence necessary to prove it, 

which could more effectually be examined by the assessing authority, the Hon’ble 

Court in exercise of jurisdiction under Article 226 of the Constitution of India, 1950 

declined to issue any such direction to the State Government to refund the tax 

collected illegally. In Suganmal case of the Hon’ble Apex Court, a reference is made 

to Section 72 of the Contract Act but as the said question could not have been 

agitated and entertained in a writ proceeding, it was held and observed that the 

dealer assessee may receive back the tax deposited by mistake by instituting a 

regular suit. Such is not the fact situation in so far as the present case is concerned. 

A refund was claimed at the earlier point of time by the dealer assessee and it was 

before the AA, which was ignored even by the FAA. The authorities below were 

required to consider such a claim of the dealer assessee vis-a-vis refund of the 

entry tax deposited by them for the assessment period 1999-2000. In the humble 

view of the Tribunal, it needs adjudication by the AA, before whom the dealer 

assessee had originally raised the claim for refund of entry tax. Since the Tribunal 

has already concluded that the claim of the dealer assessee with regard to the 

location of the plant of M/s. NALCO deserves verification, it is deemed expedient 

that while considering the same, the AA shall explore if said request as to refund of 

entry tax can really be acceded to and sustained as per law.  

7.  Hence, it is ordered. 
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8.  In the result, the appeal is allowed. As a necessary corollary, the 

impugned order dated 20.02.2004 promulgated in Appeal No. AA-540, 542, 543 & 

465/ET/2003-04 is hereby set aside vis-a-vis the assessment period 1999-2000. 

Consequently, the AA is directed to undertake the assessment de novo for the 

impugned year keeping in view the findings and observations of the Tribunal and 

to complete the entire exercise in accordance with law preferably within a period of 

three months from the date of receipt of the present order.  

Dictated & Corrected by me 
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