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O R D E R 
 

    The dealer-assessee has called in question 

the legality of the order dated 09.12.2010 passed by the 

learned Deputy Commissioner of Sales Tax, Angul Range, 

Angul (hereinafter called as ‘first appellate authority’) in 

Appeal No. AA- 57/DL/08-09 thereby confirming the order 
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dated 31.03.2007 passed by the Sales Tax Officer, Angul 

Circle, Angul (in short, ‘assessing authority’) for the period 

2003-04 in the assessment framed u/s. 12(4) of the Odisha 

Sales Tax Act, 1947 (in short, ‘OST Act’).  

2.    The relevant facts leading to the filing of the 

present second appeal are that the dealer is a works 

contractor who executes works under NTPC/STPP, Kaniha 

and submits periodical returns before the competent 

authority. In response to the notice issued u/s. 12(4) of the 

OST Act, the dealer failed to appear and produce the books 

of account. So, in the absence of any books of account, the 

assessing authority completed the assessment to the best of 

judgment exparte raising demand of `50,87,232.00.    

2(a).   The dealer-assessee challenging the demand 

raised by the assessing authority filed appeal before the first 

appellate authority, who also on account of failure of the 

dealer-assessee to produce the books of account and 

relevant documents confirmed the order of assessment. The 

dealer-Company being further dissatisfied with the order 

passed by the first appellate authority, preferred the present 

second appeal. The State respondent filed cross objection 

supporting the impugned orders of the forums below.    
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3.   It was vehemently argued by the learned 

Counsel for the dealer-assessee that he did not get 

reasonable opportunity to substantiate the claim before the 

forums below, who in the absence of the dealer computed its 

tax liability in a very arbitrary and illegal manner. He 

strenuously argued that the dealer is sub-contractor, who 

executed works under the principal contractor- M/s. Sunil 

Hi-Tech Engineers (P) Ltd. and received payments from it. 

The principal contractor having been subjected to 

assessment in the same Circle, the dealer-assessee should 

not have been further subjected to assessment and this 

amount to double taxation. The assessing authority as well 

as the first appellate authority did not take into 

consideration this fact and assessed the dealer-assessee in 

an arbitrary manner for which the orders are unsustainable 

in the eyes of law. He submitted that the dealer received 

payment of `5,16,02,474.00 from M/s. Sunil Hi-Tech 

Engineers (P) Ltd., which has been subjected to assessment. 

The documents filed by it clearly show that the principal 

contractor was assessed for the year 2003-04 by the STO, 

Angul Circle, Angul and tax demand of `60,83,054.00 was 

raised from it. So, the assessing authority should not have 
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again levied tax on `5,16,02,474.00 received from M/s. 

Sunil Hi-Tech Engineers (P) Ltd. and should have excluded 

the same by recomputing the dealer-assessee. He submitted 

to set aside the impugned orders of the forums below by 

remitting the matter back to the assessing authority to 

recompute the tax liability of the dealer-assessee taking into 

consideration the documents filed by it (dealer).    

4.   Per contra, learned Standing Counsel (CT) 

for the revenue supporting the impugned order of the first 

appellate authority in terms of cross-objection filed by it, 

vehemently urged that the appeal has been filed only with 

an intention to evade payment of tax and delay the disposal 

of the proceeding. The dealer inspite of being given 

reasonable opportunity of hearing, did not appear before the 

forums below and did not produce the books of account. The 

documents now submitted by him do not establish that sum 

of `5,16,02,474.00 was subjected to assessment and tax 

demand was raised on it. In the absence of cogent 

documentary evidence to substantiate the plea that payment 

made to the subcontractor was subject matter of assessment 

at the time of assessment of principal contractor, the 

impugned orders of the forums below do not warrant any 
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interference. He further argued that the documents filed by 

the dealer-assessee should be rejected at the threshold as 

no reason has been assigned for non-production of 

documents before the forums below. The dealer has not 

ascribed a single reason in the application filed today for 

non-filing of those relevant documents before the forums 

below. So, in the absence of any satisfactory explanation, 

the Tribunal should refrain itself from accepting those 

documents, the genuineness of which have not been proved 

and to hear and adjudicate the appeal on the basis of the 

materials on record. He submitted to dismiss the appeal.              

 5.   We have heard the rival submissions of the 

parties, gone through the grounds raised in the 

memorandum of appeal vis-a-vis the impugned orders of the 

forums below and the materials on record. There is no 

dispute that the dealer is a works contractor and has 

received gross payment of `5,78,09,444.86. The assessing 

authority determined the GTO and TTO at `5,78,09,444.86 

and raised tax demand of `50,87,232.00. In appeal, the first 

appellate authority confirmed the order of assessment for 

non-production of books of account by the dealer. It 

transpires from the impugned orders of the forums below 
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that the dealer despite due service of notice did not appear 

and produce the books of account for which the assessment 

proceeding as well as the appeal against the assessment 

order were disposed of exparte. It is pertinent to mention 

here that in the second appeal also the dealer on the date of 

hearing did not appear for which the appeal was heard 

exparte and was posted for order. In the meantime, the 

dealer appeared and filed a petition to give another 

opportunity of hearing basing on which this forum was 

pleased to give it another opportunity of hearing (dealer) and 

to file the document to substantiate its claim that payment 

of `5,16,02,474.00 received by it from the principal 

contractor was subjected to assessment at the time of 

assessment of the principal contractor. The dealer in order 

to substantiate the claim filed the assessment order dated 

31.03.2007 passed by the STO, Angul Circle, Angul, which 

only reveals that the principal contractor was assessed for 

the period 2003-04 and tax demand of `60,83,054.00 was 

raised from him but it does not reveal that an amount of 

`5,16,02,474.00 received by the dealer-assessee was subject 

matter of assessment. Other documents filed by the dealer-

assessee are the xerox copies, the genuineness of which are 
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also to be examined by the competent authority, i.e. 

assessing authority. The dealer having been set exparte in 

the forums below and having not got an opportunity to have 

its say in the matter, if it is not given one more opportunity 

to substantiate its plea there may be double taxation 

causing serious prejudice to the dealer, who is a sub-

contractor under the principal contractor- M/s. Sunil Hi-

Tech Engineers (P) Ltd. So under the circumstance, we feel it 

just and proper to give one more opportunity to the dealer to 

appear before the assessing authority and produce all such 

documents to substantiate its claim that an amount of 

`5,16,02,474.00 received by it from the principal contractor, 

i.e. M/s. Sunil Hi-Tech Engineers (P) Ltd. was subject matter 

of assessment before the STO, Angul Circle, Angul, who 

assessed the principal contractor by its order dated 

31.03.2007.  

6.   For the foregoing discussions, the appeal 

filed by the dealer-assessee is allowed and the impugned 

orders of the forums below are set aside. The matter is 

remitted back to the assessing authority to recompute the 

tax liability of the dealer-assessee giving an opportunity of 

hearing to it (dealer) to substantiate its claim that an 
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amount of `5,16,02,454.00 received by it during the year 

2003-04 for carrying out civil works at Talcher Site from 

M/s. Sunil Hi-Tech Engineers (P) Ltd. was subject matter of 

assessment by the assessing authority, who assessed the 

principal contractor by its order dated 31.03.2007. The 

entire exercise shall be completed within a period of three 

months from the date of receipt of this order. Cross-

objection is disposed of accordingly.  

Dictated & Corrected by me 
 
               Sd/-                          Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
              Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
            (M. Harichandan) 
                Accounts Member-I  
    


