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For the Appellant Mr. M.L. Agarwal, S.C.
For the Respondent Mr. J. Agrawal, A.R.
Date of hearing: 24.06.2019 Fkkk Date of order: 24.06.2019
ORDER

In an appeal against the order of assessing authority passed
u/s.42 of the Orissa Value Added Tax Act, 2004 (hereinafter referred to as,
the OVAT Act) when the fact of suppression as determined by the assessing
authority is confirmed but enhancement made to the GTO on the basis of
suppression is reduced, Revenue being aggrieved called the order of first
appellate authority in question by way of this second appeal with a prayer to
set aside the impugned order and to restore the order of assessing authority.
2. The facts relevant for this purpose of this appeal are, the dealer

was subjected to audit assessment u/s.42 of the OVAT Act for the tax



period 01.04.2005 to 31.05.2006 on the basis of audit visit report with the
allegation of purchase suppression leading to sale suppression. In course of
the assessment, the assessing authority found the allegation of audit team
established. The dealer failed to explain the purchase invoice in respect of
12 items resulting, suppression established to the tune of Rs.5,497.00.
Ultimately, while determining the GTO and TTO the assessing authority
enhanced the suppression by Rs.1,00,000.00 and assessed the tax liability
of the dealer. Besides tax liability, it has also imposed penalty of
Rs.25,000.00 u/s.42(5) of the OVAT Act i.e. twice on the tax on suppressed
amount. Accordingly, the dealer was asked to pay the tax due with penalty
at Rs.37,481.00.
3. Felt aggrieved with the demand above, the dealer knocked the
door of first appellate authority. Learned DCST, Ganjam Range, Berhampur
as first appellate authority vide impugned order confirmed the findings of
the assessing authority regarding suppression as detected and found
established to the tune of Rs.5,497.00 but, the first appellate authority
found the enhancement is unreasonable and it has reduced the
enhancement against the suppression to Rs.10,000.00 only. As a result, the
GTO and TTO was re-determined, the tax liability with penalty payable by
the dealer was determined at Rs.3,731.00.
4. When the liability was reduced as above, by the order of the
first appellate authority, Revenue being aggrieved preferred this appeal. The
contention of the Revenue is, learned first appellate authority though has
upheld the suppressed amount but arbitrarily reduced the enhancement to
Rs.10,000.00 from Rs.1,00,000.00 as determined by the assessing authority.
The appeal is heard without cross objection.
5. In this appeal in hand, the moot question for determination is,
whether the enhancement by the assessing authority is reasonable and
whether the first appellate authority has committed wrong in reducing the
enhancement.
6. The question of enhancement always relates to many factors

like, nature of the business, transactions and turnover of the dealer time to



time, the growth of the business of the dealer, the turnover of the dealer for
the previous period and subsequent period and may other factors of such
nature. It is found that, the assessing authority has simply made an
enhancement by Rs.1,00,000.00 on the other hand, the first appellate
authority has held that, the enhancement by the assessing authority is high
and excessive. So, according to him taking the nature of business, quantum
of suppression established and in the interest of justice, the enhancement
should be confined to Rs.10,000.00. The audit team had visited the dealer’s
unit in the month of June i.e. in the first quarter of a financial year. The
suppression detected in the first quarter was to the tune of Rs.5,497.00.
Though, the audit team has taken consideration of a period of assessment
i.e. from 01.04.2005 to 31.05.2006 but in that event, the enhancement by
the assessing authority is found to be quite unreasonable and whimsical.
Conversely, the enhancement by Rs.10,000.00 as against the suppression of
Rs.5,497.00 found to be quite reasonable in the facts and circumstances of
the case and the nature of business taking consideration of the period
under the scrutiny. This is a subjective satisfaction of the authority. While
arriving at the conclusion, the first appellate authority had in his hand the
audit visit report, the assessment by the assessing authority and he, in
consideration of both these applied his mind conscious to the factors to be
taken care of while determining the enhancement. So, it is believed that, the
enhancement by the first appellate authority is not unreasonable and calls
for no interference.
Be that as it may, it is hereby ordered.

7. The appeal by the Revenue is of no merit, hence dismissed.

Dictated & corrected by me,
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