
BEFORE THE SINGLE BENCH: ODISHA SALES TAX 

TRIBUNAL, CUTTACK. 

     S.A.No. 18(C)/2018 
 

(From the order of the ld. ACST (Appeal), South Zone, 

Berhampur, in Appeal No. AA (CST) 05/2017-18, 

dtd.29.12.2017 confirming the assessment order of the 

Assessing Officer) 
 

Present:         Sri S. Mohanty                     

                  2nd Judicial Member 
 

M/s. Shyam Traders, 

Main Road,  

Dist. Malkangiri.    .… Appellant 

-Versus- 

State of Odisha represented by the 

Commissioner of Sales Tax, 

Orissa, Cuttack.     .… Respondent 

        

For the Appellant  : Mr. A. Kedia, Advocate 
For the Respondent  : Mr. S.K. Pradhan, A.S.C. (C.T.) 

 

(Assessment Period : 01.09.2011 to 31.03.2012) 

Date of Hearing: 26.04.2019    ***   Date of Order: 26.04.2019 
 

ORDER 

 

 An ex-parte order in first appeal passed by the 

learned First Appellate Authority/Addl. Commissioner of 

Sales Tax (Appeal), South Zone, Berhampur (in short, 

FAA/ACST) confirming thereby the demand raised by the 

Assessing Authority/Joint Commissioner of Sales Tax, 
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Koraput Range, Jeypore (in short, AA/JCST) in an 

assessment u/s.12(4) of the Central Sales Tax (Orissa) Rules, 

1957 (in short, CST(O) Rules) is under challenge in this 

appeal by the dealer.  

2.  The assessee-dealer is a proprietorship concern 

deals in seasonal goods like jute, jute seeds, tilly seeds, maize 

etc. During the period apart from inter-State sale, the 

appellant had sold goods to the tune of Rs.10,80,220.00 in 

course of export sale claimed exemption u/s.5(3) of the CST 

Act. The appellant in support of the claim had filed five 

numbers of „H‟ declaration forms covering the entire export 

sales, but the same was rejected by the ld.AO due to want of 

additional documents such as purchase order/agreement, bill 

of lading etc. 

3.  Being aggrieved, the dealer preferred first appeal 

before the learned FAA, who in turn, passed an order setting 

the dealer ex-parte, who remained absent in the hearing in 

spite of receipt of notice of hearing, thereby, confirmed the 

order of assessment passed by the AA, leading to the tax 

demand calculated at Rs.4,46,083/- as undisturbed. 

4.  Being unsuccessful before both the fora below, the 

dealer knocked the door of this Tribunal by way of this 

second appeal. It is contended that, the inference drawn, 

conclusion reached by both the forums below against the 
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dealer for levy of tax by disallowing the claim of exemption of 

penultimate sale in course of export is illegal, unreasonable 

and unjust. The dealer is only to comply in accordance to the 

provisions of law and accordingly has complied with the 

requirement in accordance to law, by furnishing of statutory 

declaration Form „H‟ and also some additional documents 

have been filed although it was not required under law. 

Therefore, the orders passed by the forums below are liable 

to be annulled and the claim of exemption may please be 

allowed. 

5.  The appeal is heard without cross objection from 

the side of the Revenue, supporting thereby, the order of the 

FAA in the impugned order as lawful, which needs no 

interference. 

6.  Stemming into the rival pleadings, the questions 

raised for decision in this appeal are : (i) Whether the FAA 

has committed wrong in confirming the order of the AA in 

denying the exemption in tax against export sale even after 

due submission of declaration Form „F‟ by the assessee? and 

(ii) What order? 

7.  On a conspectus of orders of both the fora below, 

it is found that, both the authorities have not acted upon the 

declaration Form „H‟ and bills of lading submitted by the 

dealer. The authority want more proof regarding the export 
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sale and the mandatory requirements u/s.5(3) of the OST 

Act, Rule 6(d)(1) and Rule 7(A), Rule 12(3) of the CST(O) 

Rules. According to Revenue, since the purchase order of the 

merchant exporter agreement in between the exporter and 

foreign buyer were not produced, the claim of exemption was 

rightly rejected. 

8.  Learned Addl. Standing Counsel, Mr. Pradhan 

placed his reliance in the matter of Hon‟ble High Court of 

Andhra Pradesh in George Maijo & Co. Vrs. State of Andhra 

Pradesh (1980) 46 STC 41 (AP), is relevant wherein, it was 

held that, in order to come within the purview of sub-section 

(3) of Section 5, the following three conditions should be 

fulfilled – 

(i) There must have been pre-existing agreement or order to 

sell the specified goods to a foreign buyer. 

(ii) The last purchase referred to in Section 5(3) must have 

taken place after that agreement with the foreign buyer was 

entered into. 

(iii) The last purchase must have been made for the purpose 

of complying with the pre-existing agreement or order. 

 Only when these conditions are fulfilled, the 

transaction falls under Section 5(3) and such preceding sale 

is entitled to exemption under Section 5(3). 
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9.  That the Hon‟ble Supreme Court in Consolidated 

Cofee Ltd. Vrs. Coffee Board, Bangalore (1980) 46 STC 164 

held that Section 5(3) formulates a principle a general 

applicability in regard to all penultimate sales provided they 

satisfy the specified conditions mentioned therein and it does 

not at all create a legal fiction. This section has been enacted 

to extend the exemption from tax liability under the Act not 

to any kind of penultimate sale but only to such penultimate 

sale, which satisfies the two conditions specified therein, 

namely,  

(i) Such penultimate sale must take place after the 

agreement or order, under which the goods are to be 

exported, and 

(ii) It must be for the purpose of complying with such 

agreement or order. 

10.  Per contra, learned counsel for the dealer 

strenuously placed reliance in the matter of V. Win 

Garments –Vrs.- Addl. Deputy Commercial Tax Officer, 

Central-I Assessment Circle, Tirupur reported in (2011) 42 

VST 330 (Mad), wherein the Hon‟ble Court has held as 

follows : 

 “What is required on the part of the petitioner is to 

prove the factum of the transaction and once he is able to 

do so with sufficient and satisfactory documents, the 

value of the same is exempted from tax liability and no 

rule lays it mandatory to produce the agreement with the 

foreign buyers. That being so, the failure on the part of 
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the assessing authority to consider the documents 

already produced by the petitioner and to pass 

appropriate orders in the light of the same amounts to 

non-application of mind and the impugned order, which 

is the outcome of the same cannot be legally allowed to 

stand. The learned counsel for the petitioner has also in 

the course of hearing, produced the copy of the order 

passed by our High Court dated August 30, 2004 in W.P. 

No.24354 of 2004 made in Rolls Appliances (P) Limited v. 

Commercial Tax Officer and order dated April 5, 2004 in 

W.A. No.4 of 2003 in South India Hosiery Manufacturers 

Association v. State of Tamil Nadu. The perusal of the 

orders reveal that identical issue was raised in both the 

matters before the honourable Division Bench and the 

learned single judge and our High Court has in both the 

cases considering the submission made by the petitioners 

therein, set aside the identical impugned orders and 

remanded the matter to the assessing authority with 

liberty given to the petitioners therein, to produce 

sufficient materials to convince the assessing authority 

about the genuineness of the claim made by the 

petitioner. In my considered view, the petitioner herein, 

is also entitled to get such opportunity as such the 

impugned order passed by the appellate authority is 

hence to enable the petitioners to avail such opportunity, 

set aside”. 

 

11.  That rule 6-D(i) of the CST (O) Rules, prescribes 

filing of statement in Form „D‟ and Rule 12(10)(a) of the CST 

(R&T) Rules, provides for filing of form „H‟ to be filed for 

claim of deduction/exemption to be granted as for 

penultimate sale effected by a dealer in course of export. The 

dealer having fulfilled the requirement of law, which is 

possible on its part to do, has done the same. The 

genuineness of the documents is not in dispute nor doubled. 
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12.  Learned Counsel for the dealer further submitted 

that, the dealer has filed statutory „H‟ forms issued by the 

competent authority, duly being filed and signed by the 

exporter, certifying the fact of export of goods providing with 

other details thereof. Insistence by the appellate authority to 

furnish purchase orders to grant exemption u/s.5(3) of the 

CST Act of the present dealer is unreasonable, arbitrary, 

excess exercise of jurisdiction and it defeats the pious 

mandate of law. It is contrary to the theory of doctrine of act 

of impossibilia. 

That in the instant case the dealer has complied with 

the terms of law as provided under the CST Act and Rules by 

filing of Form „H‟ in accordance to Section 5(4) of the CST 

Act, hence, the exemption claimed may please be allowed. 

 That the tax benefit if any, has been availed by the 

purchasing registered dealer and not by the present selling 

dealer and therefore if any, wrong was committed by the 

purchasing registered dealer in furnishing of official 

declaration form, for obtaining of the exemption benefit, in 

that event of fact, the purchasing registered dealer can only 

be taxed and not the selling dealer. 

13.  That the position of law in this regard is well 

settled by the Hon‟ble Court from time to time. The decisions 

rendered in the case of Tilakraj Mediratta v. State of Orissa, 
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reported in (1992) 86 STC 453 (Ori) is fully applicable to the 

case of the petitioner and it is not justified to levy tax on the 

selling dealer. 

 Dealing with a similar case, the Hon‟ble Apex Court in 

State of Madras V. Radio and Electricals (1966) 18 STC 222 

(SC) has held : 

 “Indisputably the seller can have in these 

transactions no control over the purchaser. He has to 

rely upon the representations made to him. He must 

satisfy himself that the purchaser is a registered dealer, 

and the goods purchased are specified in his certificate : 

but his duty extends no further. If he is satisfied on these 

two matters, on a representation made to him in the 

manner prescribed by the Rules and the representation 

is recorded in the certificate the selling dealer is under 

no further obligation to see to the application of the 

goods for the purpose for which it was represented that 

the goods were intended to be used. If the purchasing 

dealer misapplies the goods he incurs a penalty under 

section 10. That penalty is incurred by the purchasing 

dealer and cannot be visited upon the selling dealer. The 

selling dealer is under the Act authorized to collect from 

the purchasing dealer the amount payable by him as tax 

on the transaction, and he can collect that amount only 

in the light of the declaration mentioned in the 

certificate. He cannot hold an enquiry whether the 

notified authority who issued the certificate of 

registration acted properly, or ascertain whether the 

purchaser, notwithstanding the declaration, was likely to 

use the goods for a purpose other than the purpose 

mentioned in the certificate. There is nothing in the Act 

or the Rules that for infraction of the law committed by 

the purchasing dealer by misapplication of the goods 

after he purchased them, or for any fraudulent 

misrepresentation by him, penalty may be visited upon 

the selling dealer”. 
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Keeping in view the authoritative pronouncement of 

the Hon‟ble Court above, it is held that, both the authorities 

below have committed an error in not allowing the exemption 

u/s.5(3) of the CST Act to the dealer. Hence, ordered. 

14.  In the result, the appeal is allowed on contest. 

The dealer is entitled to exemption as penultimate seller 

against declaration Form „H‟. Re-computation of tax liability, 

if any, be completed accordingly. 

 

Dictated and Corrected by me, 

 

 

      Sd/-          Sd/- 

    (S. Mohanty)    (S. Mohanty) 

    2nd Judicial Member              2nd Judicial Member 

 
 
 
 
 
 

 

 


