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O R D E R 
 

 

 
 

 The appellant-dealer has filed this appeal 

assailing the order dtd.31.08.2018 passed by the Addl. 

Commissioner of Sales Tax (Appeal), Balasore (hereinafter 

referred to as, the learned first appellate authority) in Appeal 

Case No. AA-87/BA-2016-17 (OVAT), thereby confirming the 

tax demand of Rs.2,02,791.00 raised by the learned 

Deputy Commissioner of Sales Tax (LTU), Balasore Range, 
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Balasore (hereinafter referred to as, the learned assessing 

authority) by its order dtd.28.03.2011 for the tax period 

01.04.2008 to 31.03.2010 in the assessment framed u/s. 

42 of the Orissa Value Added Tax Act, 2004 (hereinafter 

referred to as, OVAT Act). 

2. Briefly stated the facts relevant for adjudication 

of the present second appeal are that, the dealer carries 

on business in manufacture and sale of rice and bran. An 

audit u/s.41 of the OVAT Act for the period from 

01.04.2008 to 31.03.2010 was conducted in respect of 

the business of the present dealer by the audit team of 

Balasore Range, Balasore on 20.09.2010. After 

completion of audit, an Audit Visit Report (in short, the 

AVR) in form VAT-303 was submitted on 29.11.2010. On 

receipt of AVR, the assessing authority initiated 

proceeding u/s.42 of the OVAT Act and issued notice in 

form VAT-306 enclosing a copy of the AVR. One Sri Ashok 

Kumar Padhi, the Manager of the firm responding to the 

notice issued by the assessing authority, appeared and 

produced the books of account consisting of purchase 

register of paddy, stock and milling register of paddy, sale 

and stock register of rice, purchase and stock register of 

gunny bags. 

2(a) It is pointed out in the AVR that the tax paid at 

the check gate and adjusted against the CST payable is a 

contravention of the OVAT Act. The payments made at the 
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check gate can also never be claimed as ITC. The outturn 

ratio in case of raw rice and par-boiled rice has been 

shown less than percentage of recovery of rice after 

milling of paddy. The assessing authority on going 

through the AVR and materials on record determined the 

GTO as well as TTO at Rs.11,98,69,603.78 which was 

taxed at two tax slabs i.e @ 4%.on Rs.11,97,30,898.78 

and @ 12.5% on Rs.1,38,705/- The assessing authority 

after deduction of tax already paid by the dealer and 

adjustment of other dues, raised tax demand of 

Rs.67,597.00 and imposed penalty of Rs.1,35,194.00. 

Thus, the total demand raised came to Rs.2,02,791.00 

which includes penalty. 

3. The dealer being dissatisfied with the demand 

raised by the assessing authority filed appeal before the 

first appellate authority on the ground that the assessing 

authority determined the sale suppression taking into 

account the outturn ratio in respect of raw rice and boiled 

rice on the basis of presumption; that the turnover of the 

appellant had never escaped assessment; that the dealer 

was allowed to carry forward ITC without adjusting extra 

output demanded tax of Rs.67,597.00 and that if carry 

forward ITC will be reduced by Rs.67,597.00, the total tax 

due will be nil.  

3(a) The learned first appellate authority on going 

through the impugned order of the assessing authority 
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and the materials on record held that there was no 

illegality or irregularity in the demand raised by the 

assessing authority and confirmed the order of 

assessment.  

 The dealer being further dissatisfied with the 

order of the first appellate authority confirming the order 

of the assessment filed the present second appeal. 

4.  It was vehemently urged by the learned 

Counsel for the appellant-dealer that the orders passed by 

the forums below relying on the AVR are illegal and 

unsustainable. The outturn ratio of raw rice and par-

boiled rice on trading account has been shown less than 

the levy account for the reason that sale of rice in the 

open market requires good quality of rice and it should 

look fine, silky, dazzling and polished. The appellant in 

order to get good quality rice has installed one Sortex 

machine in the plant which throw out the broken rice, 

black rice, grey rice and spotted rice from the total rice 

produced. Therefore, the order issued by the Government 

is not applicable to the whole production of rice by the 

appellant. Government has allowed to supply 75% of rice 

to Food Corporation of India out of total procurement of 

paddy and 25% rice were to sale in the open market. The 

Food Corporation of India will continue to procure levy 

rice from the millers @ 75% of the rice milled. The learned 

STO committed serious mistake in enhancing the GTO by 
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Rs.16,89,892.00 without rejecting the books of account. 

The levy rice is produced and delivered without 

considering the broken rice, spotted rice, whereas rice 

produced for open market are without broken rice and 

spotted rice. When the STO, Audit at the time of visit of 

the rice mill on verification of the books of account 

including the physical stock found it correct, it should not 

have enhanced the GTO and levied tax accordingly. He 

submitted that the impugned orders of the forums below 

are illegal, perverse and against the sanction of law, for 

which it is unsustainable. 

5. Per contra, the learned Standing Counsel(CT) 

for the Revenue supporting the impugned orders of the 

forums below in terms of cross objection filed, vehemently 

urged that the dealer who was engaged in milling of paddy 

did show less outturn ratio violating the Government 

norms and thereby suppressed the sales turnover which 

was liable to tax. The assessing authority has rightly 

calculated the outturn ratio as per the Government 

circulars and accordingly raised extra demand of 

Rs.2,02,791.00 in accordance with law, which does not 

warrant interference of this Tribunal. He submitted to 

dismiss the appeal by confirming the orders of the forums 

below.  

6. I have heard the rival submissions of the 

counsels of both the parties, gone through the grounds of 
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appeal raised in the memorandum of appeal vis-à-vis the 

impugned orders of the forums below and the materials 

on record. The only issue involved in the present 

appeal is with regard to the sale suppression pointed 

by the Audit Team basing on the norms prescribed by 

the Government towards production ratio i.e. 67% in 

case of raw rice and 68% in case of par-boiled rice 

which was accepted by the assessing authority raising 

tax demand of Rs.2,02,791.00. The dealer challenged 

the outturn ratio calculated by the assessing authority 

contending inter alia that it has installed new Sortex 

machine, wherein the paddy is to pass through different 

value addition process like silky, sorting and grading etc. 

to fetch good market price and the norms prescribed by 

the Government towards production ratio @ 67% in case 

of raw rice and 68% in case of par-boiled rice cannot be 

adopted and applied to the trading account as the 

production of rice is less because of adoption of different 

processes to produce good quality of rice to be sold in the 

open market. The assessing authority illegally and 

erroneously calculated the production ratio basing on the 

norms prescribed by the Government on account of which 

the impugned orders are unsustainable in the eye of law. 

6.(a) There is no dispute in the present case that the 

dealer is a rice miller engaged in business of processing of 

paddy procured from the local farmers and sale the same 
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upto 75% of the rice to Food Corporation of India as per 

the direction of the Government of Odisha and to sale 

25% of the same in the open market. The Government of 

Odisha has prescribed production ratio @ 67% in case of 

raw rice and 68% in case of par-boiled rice but the dealer 

has shown outturn ratio @ 66.5% in case of boiled rice 

and 60.69% in case of raw rice on trading account. 

Hence, the outturn ratio in case of raw rice has been 

shown 6.31% less during the period 2008-09. Similarly, 

the dealer has shown production ratio @ 63.83% in case 

of raw rice on trading account and 68% on levy account 

in case of par-boiled rice for the period 2009-10, as a 

result of which the production ratio in case of raw rice 

has been shown less @ 3.14% for the period 2009-10. It 

reveals from the impugned order of the assessing 

authority  that the assessing authority on verification of 

the books of account found that the, the dealer has milled 

44,200 quintals of paddy during the year 2008-09 on 

which the outturn ratio less shown comes to 2789.02 

quintal and the sale value of the said raw rice comes to 

Rs.35,21,584.00 and sale value of 2789.02 quintal of 

broken rice which comes to Rs.24,85,100.00 and the 

differential sale value comes Rs.10,36,484.00. Similarly, 

the assessing authority on calculation found that during 

the year 2009-10 1045.62 quintal of raw rice worth 

Rs.15,61,550.00 and 1045.62 quintals of broken rice 
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worth Rs.6,53,408.00 was less shown. The assessing 

authority accepting the suppression pointed by the Audit 

Team raised extra demand of Rs.2,02,791.00.  

7. In course of hearing of the appeal, the learned 

Counsel for the dealer-assessee could not point out any 

illegality or impropriety in the calculation of suppression 

by the assessing authority basing on the production ratio 

fixed by the Government. Mr. Jena, the learned Counsel 

for the appellant-dealer in order to substantiate his 

contention that because of installation of Sortex machine 

production ratios was less than the ratio fixed by the 

Government, filed sample packets of rice of one levy 

account and other trading account and submitted for 

accepting the production ratio shown by it (dealer). In my 

humble view, the production ratio shown by the dealer 

cannot be accepted for the reason that the assessing 

authority has made calculation of sale suppression basing 

on the production ratio fixed by the Government. The 

dealer could not produce any material before me to justify 

his claim that because of installation of Sortex machine 

production ratio was less than the ratio fixed by the 

Government except producing sample rice packet, which 

cannot form the basis of conclusion. If I accept the 

contention of the dealer that the production ratio shown 

by it was correct ignoring the production ratio fixed by the 

Government, it would lead to several complicacies for 
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calculating the tax liability of the millers engaged in these 

types of business. There would be no consistency or 

parity in calculation of the production of rice from the 

paddy milled by the miller. If claim of one miller that his 

outturn ratio was 66.5% in case of boiled rice and 60.69% 

in case of raw rice on trading account is accepted, 

another dealer would come and claim that his outturn 

ratio was less than that. In order to maintain consistency 

in calculation of rice milled from the paddy, the 

production ratio @ 67% in case of raw rice @ 68% in case 

of par-boiled rice fixed by the Government should be 

followed. If at all, after installation of Sportex machine the 

production of rice was less in trading account than the 

norms fixed by the Government, the dealer could have 

filed representation before the Government for refixing the 

production ratio or could have taken shelter before any 

competent forum of law challenging the said notification. 

In absence of any contrary material, the calculation of 

sale suppression by the assessing authority resorting to 

the norms prescribed by the Government towards 

production ratio @ 67% in case of raw rice and @ 68% in 

case of par-boiled rice seems to be just and proper and 

does not warrant any interference.  

8. On going through the impugned orders of the 

forums below, I find that the assessing authority 

considering the materials on record negatived such 
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contention raised by the dealer-assessee and raised extra 

demand of Rs.2,02,791.00 which was also subsequently 

confirmed in the appeal filed before the first appellate 

authority. Both the forums below are correct in their 

approach in calculating the sale suppression as per the 

norms prescribed by the Government.  

9. In view of the discussions made above, the 

appeal filed by the dealer being devoid of merit stands 

dismissed and the impugned orders of the forums below 

are hereby confirmed. The cross objection filed by the 

Revenue is disposed of accordingly.  

 
Dictated & corrected by me,                             

                        
        Sd/-              Sd/- 
   (A.K. Das)                       (A.K. Das) 
   Chairman         Chairman 

 


