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O R D E R 

 

 Challenging the legality and propriety of order dated 

29.09.2014 passed by the Addl. Commissioner of Sales Tax (North 

Zone) (hereinafter referred to as „First Appellate Authority‟) in Appeal 

AA- Angul – 18/10-11 (OVAT), this appeal has been filed by M/s. 

National Aluminium Co. Ltd. (hereinafter referred to as „Dealer‟).  

2.  The brief facts relevant for disposal of this appeal run thus– 
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 The Dealer is a Government of India Undertaking engaged in 

manufacture and sale of aluminium products, such as ingots, rods and 

wire etc. The Dealer purchases raw materials both from inside and 

outside the State as well as procures primary raw materials, i.e. 

alumina, from its Damanjodi Unit at Koraput. Basing on the Audit 

Visit Report (AVR), the Deputy Commissioner of Sales Tax (LTU), 

Angul Range, Angul (hereinafter referred to as „Assessing Authority‟) 

initiated assessment proceeding u/s. 42 of the Odisha Value Added Tax 

Act, 2004 (hereinafter referred to as „OVAT Act‟) for the period 

01.04.2005 to 30.04.2009. The Assessing Authority found the Dealer to 

have availed input tax credit (ITC) on goods such as oxygen gas, 

acetylene gas, LPG, rope wire, high breeze ceiling fan, batteries, nylon 

tyre, radiator, water pump assemble, polythene foils, tool holders, nut 

and bolts claiming as consumables for manufacturing of finished 

products.  The Assessing Authority holding those goods to be non-

consumables disallowed the ITC of `34,48,173.00 availed on that 

count, accordingly issued demand notice of  `1,03,44,519.00 including 

penalty u/s. 42(5) of the OVAT Act to the Dealer for the period under 

assessment. Being aggrieved with the order of assessment, the Dealer 

preferred first appeal before the First Appellate Authority. The First 

Appellate Authority allowed the appeal in part by reducing the tax 

demand to `64,39,527.00, hence, this appeal.     

3. The State filed cross-objection and additional cross-

objection. 

4. Learned Counsel appearing on behalf of the Dealer did not 

press the additional ground, but confined his arguments only on the 

point that disallowance of ITC claimed on purchase of consumable 

goods as well as packing materials for use in manufacturing process of 

aluminium by the authorities below is bad in law and liable to be set 

aside. Learned Counsel for the Dealer further submitted that the 
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Assessing Authority as well as First Appellate Authority without 

verifying the utilization of the goods and without giving any valid 

reasons disallowed the ITC claimed on consumables, capital goods and 

spare parts which were used in the process of manufacturing of 

aluminium products. He also contended that both the Assessing 

Authority as well as First Appellate Authority have failed to examine 

the „test of essentiality‟ or „test of dependency‟.  In addition, learned 

Counsel also urged that even after insertion of words „components and 

spare parts thereof‟ in the definition of „Capital Goods‟ w.e.f. 

01.06.2008, the First Appellate Authority has not allowed any ITC to 

that effect, which is arbitrary and illegal. Supporting his contentions, 

learned Counsel for the Dealer relied on the decision of the Hon‟ble 

Apex Court in the cases of J.K. Cotton Spinning & Weaving Mills Co. 

Ltd. v. Sales Tax Officer, Kanpur and another, [1964] 15 STC 711 

(SC) & Collector, CCE, New Delhi v. Ballarpur Industries Ltd., 

[1990] 77 STC 282 (SC); and decisions of the Hon‟ble Orissa High 

Court in the case of Essel Mining and Industries Ltd. v. 

Commissioner of Sales Tax, [2011] 41 VST 154 (Orissa) and in case 

of instant Dealer reported in [2012] 56 VST 68 (Orissa).      

5. Per contra, learned Standing Counsel (CT) appearing on 

behalf of the State supported the impugned order in terms of cross-

objection to be just and proper. He submitted that the ITC claimed on 

rope wire, high breeze ceiling fan, batteries, nylon tyre, radiator, water 

pump assemble, polythene foils, tool holders etc. has been rightly 

disallowed by the First Appellate Authority as those are not identifiable 

in the final products and thus, the appeal of the Dealer does not merit 

for consideration and liable to be rejected summarily. 

6. Having regard to the submissions made on behalf of the 

parties and in view of the nature of dispute, this Tribunal formulates the 

following points for determination :-  
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 (i) Whether on the facts and circumstances of the case the 

First Appellate Authority and Assessing Authority are 

justified in disallowing the claim of ITC on 

consumables and packing materials purchased for use 

in manufacturing process ?  

 (ii) Whether the First Appellate Authority is justified in 

not allowing the ITC on components and spare parts 

purchased after amendment w.e.f. 01.06.2008 ? 

7. Here, the dealer-assessee had claimed ITC on purchase of 

goods like oxygen gas, acetylene, LPG, rope wire, high breeze ceiling 

fan, batteries, nylon tyres, radiators, water pump assembles, polythene 

foils, tool holders, nut and bolts which was disallowed by the fora 

below. Since the dealer has challenged such disallowance of ITC, it is 

relevant to refer to the provision in Sec.20(3)(b) of the OVAT Act 

which entitles a manufacturer to claim ITC on purchase of goods which 

are used as inputs or capital goods in the manufacturing or processing 

of goods within the State (pre-amendment). The phrase “processing of 

goods” got deleted w.e.f. 01.06.2008. Learned First Appellate 

Authority did not consider these goods either to be “consumables” or 

“capital goods”.  In this context, it is worthwhile to refer relevant 

definitions as provided in Section 2 of the OVAT Act for better 

appreciation and they are quoted as under – 

 “2(8) “Capital goods” means plants, machinery and 

equipments used directly in the process of manufacturing and 

shall include the components as spare parts thereof, but shall 

not include such plant, machinery and equipments which are 

used for the purposes and in the circumstances specified in 

Schedule „D‟. 

 The phrase “and shall include the components and spare parts 

thereof, but shall not include” was introduced by way of amendment 

w.e.f. 01.06.2008 

“2(25)   ‘Input’ means any goods purchased by a dealer in the 

course of his business for resale or for use in the execution of works 

contract, in processing or manufacturing, where, such goods directly 

goes into composition of finished products or packing of goods for 
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sale, and includes consumables directly used in such processing or 

manufacturing;”  

 

 Our Hon‟ble High Court of Orissa in the case of the instant 

Dealer- National Aluminium Company Limited v. Deputy 

Commissioner of Commercial Taxes, Bhubaneswar III Circle, 

Khurda, [2012] 56 VST 68 (Orissa), considering the above provisions, 

have opined that – 

  “On a conjoint reading of Section 2(25), section 2(26) 

and section 2(27) of the OVAT Act, it is amply clear that a 

registered dealer under the OVAT Act shall be entitled to set off 

the tax paid on the purchase of goods effected by such dealer 

either for resale or for use in execution of works contract or for 

manufacture and processing against the output tax, that is the tax 

payable on sale of any taxable goods.”  

 

8. In the context of consumables and packing goods require to 

be used in the manufacturing process, the Hon‟ble Apex Court in the 

case of Collector of Central Excise v. Ballarpur Industries Ltd., 

[1990] 77 STC 282 (SC), have held that – 

“The ingredients used in the chemical technology of manufacture 

of any end-product might comprise, amongst others, of those 

which may retain their dominant individual identity and character 

throughout the process and also in the end-product; those which 

as a result of interaction with other chemicals or ingredients, 

might themselves undergo chemical or qualitative changes and in 

such altered form find themselves in the end-product; those 

which, like catalytic agents, while influencing and accelerating 

the chemical reactions, however, may themselves remain 

uninfluenced and unaltered and remain independent of and 

outside the end-products and those, as here, which might be 

burnt-up or consumed in the chemical reactions. The question in 

the present case is whether the ingredients of the last mentioned 

class qualify themselves as and are eligible to be called “raw 

material” for the end-product. One of the valid tests, in our 

opinion, could be that the ingredient should be so essential for the 

chemical processes culminating in the emergence of the desired 

end-product, that having regard to its importance in and 

indispensability for the process, it could be said that its very 

consumption on burning-up is its quality and value as raw-

material. In such a case, the relevant test is not its absence in the 

end product, but the dependence of the end product for its 

essential presence at the delivery end of the process. The 

ingredient goes into the making of the end-product in the sense 

that without its absence the presence of the end-product, as such, 
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is rendered impossible. This quality should coalesce with the 

requirement that its utilization is in the manufacturing process as 

distinct from the manufacturing apparatus.” 

 

 The Hon‟ble Apex Court in the case of J.K. Cotton Spinning 

& Weaving Mills Co. Ltd. v. Sales Tax Officer, [1965] 16 STC 563 

(SC), have also ruled that the expression “in the manufacture of goods” 

should normally encompass the entire process carried on by the dealer 

of converting raw materials into finished goods. Where any particular 

process is so integrally connected with the ultimate production of 

goods but for that process, manufacture or processing of goods would 

be commercially inexpedient, goods required in that process would fall 

within the expression “in the manufacture of goods”. 

 The Hon‟ble High Court of Orissa in the case of Reliance 

Industries Ltd. v. Asst. Commissioner of Sales Tax and others, [2008] 

15 VST 228 (Orissa), had the occasion to analyse “consumables” 

occurring in the definition of “inputs”. Relying upon various 

authorities, their Lordship have been pleased to observe that if the 

goods is one of the primary and essential commodities which has a 

direct relation in the manufacturing process and “direct relation” means 

without which the manufacturing of end products is not possible at all.  

9. The above being the position of law, it is incumbent upon us 

to examine as to whether oxygen gas, acetylene gas, LPG, rope wire, 

high breeze ceiling fan, batteries, nylon tyre, radiator, water pump 

assemble, polythene foils, tool holders and nut & bolts are essential in 

the manufacturing process for production of aluminium ingots, wire, 

rods etc.  

 In the instant case the end products are aluminium ingots, 

wire, rods etc. Admittedly, in the present case the Dealer purchased 

oxygen gas, acetylene gas and LPG and used the same in the 

manufacturing process of aluminium metal inasmuch as those are very 
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much required for welding process in order to make joint of various 

cathode bar of iron and steel for the purpose of construction and 

erection of pot cell, which is essential for manufacture of aluminium 

metal through electrolysis process. Dealer also purchased rope wire, 

high breeze ceiling fan, batteries, nylon tyre, radiator, water pump 

assembles, tools holders, nut & bolts for use in the process of 

manufacturing of aluminium metal. It is explained by Dealer that rope 

wires are used in various types of cranes of different capacity for 

internal shifting of finished goods; high breeze ceiling fans are installed 

in the cast house for cooling of finished products, i.e. aluminium ingot, 

billets and wire rod; batteries, nylon tyre and radiator are required to be 

used for various handling equipments such as anode transport vehicle, 

hot metal transport vehicle and different fork lift; water is essential for 

various manufacturing process of aluminium for which water pumps 

are installed in the factory; for operating various machineries in the 

plant, tool holders are the technical requirement for manufacturing 

process; for smooth running of capital goods to carry out 

manufacturing process of aluminium metal, nuts & bolts are required to 

be used, and as such,  those goods are integrally connected in the 

manufacturing process of aluminium metal. Furthermore, polythene 

foils are required to be used for wrapping of the finished products. 

 Keeping in view the purposes for which the purchased goods 

are used as stated above, this forum holds oxygen gas, acetylene gas 

and LPG to be “consumables” used by the Dealer in the manufacturing 

or processing of finished goods. These goods are essential for 

production of the end products. On the other, rope wire, high breeze 

ceiling fan, batteries, nylon tyre, radiator, water pump assembles, tools 

holders, nut & bolts are held to be components and spare parts of the 

plants, machineries and equipments utilised by the Dealer directly in 

the process of manufacturing and the Dealer is entitled to avail ITC on 
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purchase of such goods, i.e. components and spare parts w.e.f. 

01.06.2008. Likewise, the Dealer is entitled to adjust the ITC on 

purchase of polythene foils as packing materials    

10. In the result, the appeal is allowed and the impugned order of 

the First Appellate Authority stands set aside. The matter is remitted 

back to the Assessing Authority for re-computation of tax liability of 

the Dealer as per law for the period under assessment keeping in view 

the observations made supra within a period of three months from the 

date of receipt of this order.     

 Cross-objection and additional cross-objection are disposed 

of accordingly. 

Dictated & Corrected by me 

                Sd/-            Sd/-  

          (G. Sharma)      (G. Sharma) 

           Chairman         Chairman 

      I agree,  

 

                           Sd/-   

          (S. Dubey) 

           1
st
 Judicial Member  

 

      I agree,  

                                   Sd/- 

           (S.S. Roy) 

             Accounts Member  


