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ORDER 
 

This tax appeal is preferred against the impugned order 

dtd.20.01.2009 passed by the learned First Appellate Authority/Joint 

Commissioner of Sales Tax, Cuttack-I Range, Cuttack (in short, 

FAA/JCST) in First Appeal Case No. AA-75/CUIC/2008-09 confirming 

the order of the Assessing Authority, Cuttack-I Central Circle, Cuttack, 

Ward-C (in short, AA) in a proceeding u/s.12(8) of the Odisha Sales Tax 

Act, 1947 (in short, OST Act) levying thereby tax @12 on coconut oil 

sold by the dealer, treating the same as not edible oil under the 

category of Entry Sl.no.56 Schedule „C‟ rate chart of the OST Act. 

2.  The assessee-dealer is a trader of coconut oil, mosquito 

coil and chocolate on wholesale basis. For the tax period 2004-05, the 

dealer was subject to regular assessment u/s.12(4) of the OST Act. 

However, on the strength of AG Audit report, the assessment was re-

opened in a proceeding u/s.12(8) of the OST Act, whereby the AA held 

that, the coconut oil dealt by the dealer was not coming under the 



Entry in Sl.No.56 of Schedule „C‟ attracting tax @4% but it should have 

taxed @12.5% as non-schedule category of goods. Thus, the excess tax 

due became calculated at Rs.1,78,679/-. The dealer carried the matter 

before the FAA, who in turn, held that the dealer was selling the 

coconut oil in pouch and the same does not fall under the Entry 

Sl.No.56 of the list „C‟ of the OST Rate chart. Accordingly, he confirmed 

the assessment of the AA. 

3.  Being dissatisfied with the confirmation of enhancement 

in tax rate by the FAA, the dealer has preferred this second appeal with 

the contentions like, both the fora below have gone wrong in levying tax 

@12 and the re-assessment u/s.12(8) of the OST Act, in the case being 

a change of opinion is not sustainable. 

4.  The questions struck for decision in this appeal are: 

(i) If the coconut oil comes under the category of edible oil and to 

be taxed @4% or the same was to be treated as non-schedule goods 

exigible to tax @12%. 

(ii) Whether re-opening of the assessment is not sustainable as 

based on mere change of opinion? 

5.  To appraise the controversy involved in this appeal, it is 

pertinent to mention the relevant rate charts under OST Act and OVAT 

Act. 

As per OST Act 

(i) Notification dtd.30.06.2009, the Entry Sl.No.39 list „C‟. 

 “All kind of oil excluding hydro-generated perfume and mineral oils” 

…… 4% 

(ii) As per Notification of 2001 Entry Sl.No.56 list „C‟ edible oil of all 

kinds except Palmoline oil”…. 4% but, 

As per SRO No.382/2003 the term except “Palmoline” and the 

Entry Sl.No. remanded as edible oils of all kinds.  

 Sl.No.47 Schedule „B‟ “edible oils other than coconut oil” but  

As per the Finance Department Notification dtd.08.12.2011 the 

term “other than coconut oil” is omitted w.e.f. 08.12.2011. 



  Now such being the definition of edible oil under two different 

status mentioned above and it‟s meaning given by notifications from 

time to time, we can say that, originally the Entry Sl.No.39 had 

included all kinds of oil except hydro-generated perfume and mineral 

oil. Latter it became confined to „edible oils of all kinds‟. Nowhere in the 

OST Act coconut oil is mentioned separately. Entry Sl.No.82(viii) of 

Schedule „B‟ of OVAT Act rate chart contents „coconut‟ as „oil seeds‟. 

Though „coconut‟ was initially there as oil seed, but coconut oil was not 

included in the „edible oil‟ for a particular period. However, after the 

omission of the word „other than coconut oil‟ w.e.f. 08.12.2011, now it 

can definitely presume that, the edible oil includes „coconut oil‟. Since 

the coconut oil has not entered in a separate serial. Accordingly, it is 

found that, under OVAT Act for certain period coconut oil was not 

included under „edible oil‟ but later on it should be treated under edible 

oil. 

  So far the OST Act, there is no specific entry of the coconut oil. 

The Entry Sl.No.39 mentioned above states all kinds of oils excluding 

hyrogenerated perfume and mineral oil. If we go by that definition, it 

manifest that, the coconut oil does not fall under the category of 

hydrogenated/perfume and mineral oil. If that be, it should be included 

in the term “all kinds of oil”. After the promulgation of new rate chart of 

2002, the Entry Sl.No.56 initially contain edible oils of all kinds except 

Pamoline oil but later the term “Pamoline” oil is omitted. The legislature 

was very well aware of the goods like coconut oil but neither it was 

entered as a specific entry nor explicitly added with any other entry 

under OST Act. On the other hand, it has been specifically mentioned 

in Entry Sl.No.47 of OVAT Act but that was for certain period.  

With this backdrop of the mentioning in rate chart time to time, 

when we delve into the present case, here it is found that, the fora 

below has taken into consideration of the oil sold by the dealer i.e. in 

pouch and the use of the coconut oil in the State of Orissa. It is held 

that, since it is sold in a small pouch, it must have used as hair oil, 

similarly it is also held that, since coconut is not used as edible oil in 



our State, it cannot be treated as per the rate chart of the edible oil. 

Standing by this view, learned Addl. Standing Counsel placed his 

reliance in the matter of Merico Industries and Shalimar Chemical 

Works Ltd. Vrs. State of Orissa, 28 VST 52. In Merico Industries 

Pvt.Ltd. it is held as follows : 

“18. As there was controversy as to whether the coconut oil is 
hair oil or edible oil, the Tribunal should have determined the 
classification with reference to its use by the customers in view 
of the law laid down as stated above as it is admitted fact that 

it can be used for dwell purposes. The burden was on the 
revenue to prove that it is used as hair oil and not edible oil. No 
doubt, the court can take judicial notice of the fact and in that 
case proof is not required, but in a case like this when the 
articles are of dwell use, it is not safe to take a judicial notice, 
on the other hand it is better that some materials are brought 
on record by the Revenue to discharge the burden”. 

 

  In Shalimar Chemicals (supra) the Hon‟ble Court has taken into 

consideration of Entry Sl.No.47 of the OVAT Act, 2004 such as “edible 

oil other than coconut oil” and then taking cue from the decision of the 

West Bengal Tribunal in the same matter has held that, the coconut oil 

does not fall under Sl.No.124 and 125. It is observed that, the term 

“edible oil” should be construed taking cue from Entry Sl.No.47 of the 

OVAT Act for the reason that coconut oil is not consumed as edible oil 

in the State of Odisha. It was the view of the Hon‟ble Court that, how 

the product was understood and treated in local market is a factor to be 

considered and for the reason above, like the use of the coconut oil in 

the State of Odisha, the entry in OVAT Act is accordingly made 

excluding the coconut oil. 

  At this juncture, we can take note of the omission of the term 

“other than coconut oil” from the Entry Sl.No.47 w.e.f. 08.12.2011. 

Such omission of the coconut oil means and leads to only conclusion 

that, coconut oil is again included under the term “edible oil”. So, if we 

go by the view taken by the Hon‟ble Court in Shalimar Chemicals case 

(supra), then, while deciding the case in hand, taking the cue from self-

same rate chart Sl.No.47, we can say that the “edible oil” includes 

“coconut oil”. Further, if we consider the other decision in the matter of 



Merricol Industries, it is the burden rest on the State to prove that, the 

coconut oil was not used as edible oil. 

  It is a fact that, normally coconut oil is used as hair oil in the 

State of Odisha. But at the same time, it cannot be said that, no one 

staying in Odisha, whether he is an odia or not, does not use coconut 

oil as an edible oil. In the case in hand, both the forums below have 

gone into classification of the goods on the basis of quantum of oil. 

According to the FAA and AA as the seized coconut oil dealt by the 

dealer was in pouch, it should be presumed that, it was used only as 

hair oil. The Hon‟ble High Court and Hon‟ble Supreme Court are of the 

constant view that, the issue relating to classification of goods involves 

technical and scientific evaluation and analysis and that unless 

something patently wrong, it is taken into consideration, while 

classifying a particular project, the Court should not interfere and that 

the legal enactment must be interpreted in its plain and vital sense as 

i.e. the first principle of interpretation. Reliance placed on 

Commissioner of Sales Tax Vrs. Dev Enterprises Ltd. (Bombay) 

2011 (272) ELP 162. Differentiating coconut oil in small pouch from 

coconut oil in bulk quantity and treating the oil in pouch is of different 

use amouts to separate classification, is nothing but amounts to 

discriminate. When coconut oil is purchased for personal and domestic 

use, the nature of use valuable to the assessee to be adopted in 

preference to other use. So, definite presumption can be drawn that, it 

is used as a cosmetic than edible oil. Thus, from the discussion above, I 

am of the considered view that, if we consider the Entry Sl.No.47 in 

OVAT Act and changes occurred in time to time in comparison to the 

Entry Sl.No.56 of the OST Act, it can definitely be said that, coconut oil 

should be treated as the kind of edible oil and the possible 

interpretation of the same, which is favourable to the assessee-dealer 

i.e. edible oil should be accepted. 

  Another question raised by the dealer, the re-opening of the 

assessment in this case is nothing but a mere change of opinion by the 

AA, which is not permissible as u/s.12(8) of the OST Act. Provision 



u/s.12(8) says “if for any reason the turnover of a dealer for any period 

has escaped assessment or has been under-assessed, the assessment 

can be re-opened at the instance of the Commissioner at any time 

within five years from the expiry of the year to which the period relates. 

Thus, the provision restricts the re-opening of the assessment in the 

event of there is escapement of assessment or there is under-

assessment and the AA must have some reason to believe that, there 

was escapement or under-assessment. Here in the case in hand, the 

original assessment was accepted on 01.02.2006. In a latter period, on 

the strength of report submitted by AG Audi team, the assessment was 

re-opened. Initially the tax @4% in accordance to Entry Sl.No.56 was 

prayed and accepted by the dealer. However, on the strength of AG 

report, the AA levied tax @12%. Now the question is, is it not a change 

of opinion by the AA ? If yes, it is not permissible under law u/s.12(8) of 

the OST Act to re-open the assessment. At one point of time, the AA 

held tax @4% was correct but at a different point of time, he changed 

his mind and thought it to be taxed @12%. But change of opinion with 

regard to interpretation of law differently on the facts that were yet 

within the knowledge of the AA at the time of assessment cannot be a 

ground for re-opening of the assessment. Doing so, would have the 

effect of giving the AA the power of review. Power of re-assessment is 

not same with the power of review. It is not a fact that, anything new 

fact in question was brought to the notice of the AA. The point on which 

the re-assessment proceeding was initiated was well considered in 

original proceeding. In that case, it only can be said that, here is a case 

of change of opinion which is the basis of re-assessment and the same 

is not permissible under law. In application of the ratio laid down by the 

Hon‟ble Supreme Court in Income Tax Officer Ward No.16(2) Vrs. 

M/s. TechSpan India Private Ltd. & Another, Civil Appeal No.2732 

dtd.24.04.2018 here in this case, it is held that, the re-assessment in 

this case is also not sustainable in law. 

  In the wake of above, it is hereby ordered. 



The appeal is allowed on contest in favour of the dealer. The 

dealer is not liable to pay tax @12% on the coconut oil and the same 

should be taxed at the tax rate fixed for edible oil. Calculation of tax 

and demand of tax be raised accordingly. 

 

Dictated & corrected by me, 

 
         Sd/-        Sd/- 

       (S. Mohanty)           (S. Mohanty) 
   2nd Judicial Member     2nd Judicial Member 
  

              I agree,  
 
              Sd/- 

                    (R.K. Rout) 
                                 Accounts Member-II 

 

 


