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O R D E R 
 

    All these three appeals though relate to three 

different periods involve common question of facts and law 

for which those are taken up together and are disposed of by 

this common order. 
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2.   The dealer-appellant has filed S.A. No. 240 

of 2008-09, S.A. No. 172 of 2008-09 and S.A. No. 171 of 

2008-09 challenging the orders dated 01.02.2008 and 

19.02.2008 respectively passed by the learned Asst. 

Commissioner of Sales Tax (Appeal), Puri Range, 

Bhubaneswar (hereinafter called as „first appellate 

authority‟) in Appeal Nos. AA- 274/ BHI/2006-07, AA- 373/ 

BHI/2006-07 and AA. 375/BHI/2006-07 respectively 

confirming the orders of assessment dated 31.03.2006 & 

30.11.2006 passed by the Taxing Authority, Bhubaneswar-I 

Circle, Bhubaneswar (in short, „assessing authority‟) raising 

tax demands of `1,27,359.00 for the assessment year    

2002-03, `17,05,389.00 for the assessment year 2003-04 

and `17,38,437.00 for the assessment year 2004-05 by 

invoking the power u/s. 12(4) of the Odisha Sales Tax Act, 

1947 (in short, „OST Act‟).  

3.   The relevant facts leading to filing of the 

present second appeals are that the dealer- Industrial Credit 

and Investment Corporation of India Ltd. (ICICI Bank Ltd.)  

carries on business in advancing term loans for development 

of industrial enterprises in different States of India. In 

course of its activities, the assessee has granted lease, i.e. 



3 
 

transfer of right to use various industrial equipments from 

1983 and has received lease rentals as consideration for 

transfer of right to use in the State of Odisha. The 

equipments given on lease were suitable for a particular 

plant or project and the assessee transferred right to use 

assets by way of leasing by executing a lease contract/ 

agreement containing the aggregate value of equipments, the 

tenure of lease and the lease rental structure. On the order 

placed by the lessee, the supplier (M/s. ICICI Bank Ltd.) 

purchases equipments for transfer of right to use as per 

lease agreement schedule and on the instruction of lessee, 

the supplier delivers the goods to the lessee at the agreed 

location carrying from one place to another, may be within 

the State or from one State to another or from outside India. 

The lessee in the State of Odisha, i.e. M/s. Indian Rate 

Earths Ltd., Chhatrapur, Ganjam; Ferro Alloys Corporation 

and other medium industrial houses, as per the lease 

agreement took delivery and possession of equipments at the 

place of supply which occasioned movement of goods from 

outside the State to a place in Odisha where the equipments 

are used.        



4 
 

3(a).   The assessing authority on these facts 

relying on the decision of the Hon‟ble Supreme Court of 

India in the case of 20th Century Finance Corporation Ltd. 

and another Vs. State of Maharashtra, reported in [200] 

119 STC 182 (SC), observed that it is the place of 

agreement between the lessor and lessee which determines 

the jurisdiction to impose sales tax/central tax where the 

goods are in existence and the taxable event on transfer of 

right to use occurs when the contract is executed and the 

situs of sale of such a deemed sale could be the place where 

the contract in respect thereof is executed. The assessing 

observing so, raised tax demands of `1,27,359.00 for the 

year 2002-03, `17,05,389.00 for the year 2003-04 and 

`17,38,437.00 for the year 2004-05 as the dealer did not 

produce the copy of the agreement.  

3(b).   The dealer-assesee being aggrieved with 

such findings of the assessing authority preferred appeals 

u/s. 23(1) of the OST Act before the first appellate authority, 

who also confirmed the orders of the assessing authority. 

Hence, the present second appeals. 

4.    Learned Counsel for the dealer-appellant 

challenging the impugned orders vehemently urged that the 
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assessing authority though took note of the law laid down by 

the Hon‟ble Apex Court in the case of 20th Century Finance 

Corporation Ltd. (supra) illegally taxed the amounts received 

by the dealer as lease rentals in respect of industrial 

equipments brought from the outside the State by virtue of 

the contract entered into between the parties. The first 

appellate authority neither took note of the law laid down by 

the Hon‟ble Apex Court in 20th Century Finance Corporation 

Ltd. (supra) nor answered the issue whether lease rentals 

received in respect of equipments brought from outside the 

State is taxable under the OST Act and he disposed of the 

appeals in a very mechanical manner confirming the tax 

demands raised by the assessing authority. He submitted to 

set aside the impugned orders of the forums below.  

5.   Per contra, learned Addl. Standing Counsel 

(CT) representing the State supporting the impugned orders 

of the fora below vehemently urged that the dealer-appellant 

did not produce the relevant document, i.e. agreement in 

question, to substantiate its plea that the property in goods 

passed outside the State in order to escape from the OST. In 

absence of the relevant document, the authorities below 

were correct in their approach in making the lease rentals 



6 
 

received by the dealer-Company exigible to OST. He 

submitted to dismiss the appeals. 

6.   We have heard the rival submission of the 

parties, gone through the case law, impugned orders of the 

fora below vis-a-vis the materials on record. It emerges from 

the material on record that the dealer-appellant carried on 

its activities of advancing term loans for the development of 

industrial enterprises in different States of India and in 

course of its activities, transferred right to use various 

industrial equipments and received lease rentals as 

consideration for transfer of right to use in the State of 

Odisha. Now, the question arises whether the lease rentals 

received by the dealer-Company is exigible to OST as held by 

the authorities below. In case of 20th Century Finance 

Corporation Ltd. (supra), the Hon‟ble Apex Court in para-35 

of the judgment laid down the following principle with regard 

to the power of the State legislature to levy tax on 

transaction embodied in sub-clause (d) of Clause (29A) of 

Article 366 of the Constitution and to levy sales tax on 

transfer of right to use goods merely on the basis that goods 

put to use are located within the State irrespective of the 

fact that the contract of transfer of right to use has been 
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executed outside the State; (b) the sale has taken place in 

course of inter-State trade; and (c) sales are in course of 

export or import into the territory of India :- 

“35.  As a result of the aforesaid discussion our 

conclusions are these : 

(a) The States in exercise of power under entry 54 of 

List II read with article 366(29A)(d) are not 

competent to levy sales tax on the transfer of right 

to use goods, which is a deemed sale, if such sale 

takes place outside the State or is a sale in the 

course of inter-State trade or commerce or is a 

sale in the course of import or export. 

(b) The appropriate Legislature by creating legal 

fiction can fix situs of sale. In the absence of any 

such legal fiction the situs of sale in case of the 

transaction of transfer of right to use any goods 

would be the place where the property in goods 

passes, i.e., where the written agreement 

transferring the right to use is executed. 

(c) Where the goods are available for the transfer of 

right to use the taxable event on the transfer of 

right to use any goods is on the transfer which 

results in right to use and the situs of sale would 

be the place where the contract is executed and 

not where the goods are located for use. 

(d) In cases where goods are not in existence or where 

there is an oral or implied transfer of the right to 

use goods, such transactions may be effected by 
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the delivery of the goods. In such cases the 

taxable event would be on the delivery of goods. 

(e) The transaction of transfer of right to use goods 

cannot be termed as contract of bailment as it is 

deemed sale within the meaning of legal fiction 

engrafted in clause (29A)(d) of article 366 of the 

Constitution wherein the location or delivery of 

goods to put to use is immaterial.” 

 
7.   In view of the aforesaid settled position of 

law, we are of unanimous view that the State has no right to 

levy sales tax on transfer of right to use goods merely on the 

basis that the place where goods are put to use is located 

within the State. The material consideration for levying tax 

is the passing of right to use the goods, i.e. the place where 

the agreement in question was executed. The right to use 

the goods passes in that State where the contract is 

executed and it has got only right to levy tax on such 

transaction. In the present case, the dealer-appellant‟s plea 

that he brought the industrial equipments from outside the 

State on the basis of the written contract executed at New 

Delhi for which the State of Odisha has no right to levy sales 

tax on the lease rentals received by him. On perusal of the 

impugned orders of the assessing authority, we find that the 

assessing authority negatived such claim of the dealer-
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appellant only on the ground that it did not produce the 

written contract before him. In course of hearing of the 

appeal, the dealer-appellant filed xerox copy of written 

contract which shows that the same was executed at New 

Delhi between the dealer-appellant and Indian Rare Earths 

Limited for which the right to use the goods passes to the 

lessee at New Delhi on the basis of written contract 

executed. So the State of Orissa has no right to levy tax on 

the lease rentals received by the dealer-appellant. On 

perusal of the impugned orders of the first appellate 

authority, we find that it has not at all touched this issue 

and has passed the impugned orders in a very mechanical 

manner confirming the orders of assessment. So, under 

these circumstances, we are of the firm view that the 

matters should be remitted back to the assessing authority 

to examine the genuineness of the agreement produced by 

the dealer-appellant before this forum and examine whether 

the industrial equipments were supplied to the lessee on the 

basis of said document and thereafter to decide whether the 

lease rentals received by the dealer-appellant would be 

exigible to OST or not.  
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8.   In view of the foregoing discussions, the 

second appeals filed by the dealer appellant are allowed and 

the impugned orders of the fora below are hereby set aside. 

The matters are remitted back to the assessing authority to 

recompute the tax liability of the dealer-assessee keeping in 

view the observations made herein above within a period of 

three months from the date of receipt of this order.  

Dictated & Corrected by me 
 
               Sd/-                           Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
              Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
            (S.M. Dash) 
         Accounts Member-III  


