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O R D E R 

 

 

  This second appeal is directed against the appeal order 

bearing No.AA 17/BGH/VAT/2016-17 passed on 31.01.2017 by the 

Joint Commissioner of Sales Tax, Sambalpur Range, Sambalpur (in 

short ld. FAA) who confirmed the assessment order of the Learned 

Sales Tax Officer, Bargarh Circle, Bargarh (in short, LAO) passed 

under Section 42 of the OVAT Act relating to the tax periods from 

01.04.2012 to 31.03.2014.  

2.  The fact of case is that the dealer-appellant in the instant 

case is a partnership firm registered under the OVAT Act under the 
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jurisdiction of Bargarh Circle, Bargarh. The firm carries on the 

business in the name and style “Prasad and Prasad Engg. Works & 

Mahanadi Tractor” bearing TIN 21391700194 and is engaged in 

manufacturing of tanks, grader, levellers, trailers for tractors, hoods, 

iron doors and windows and threshold for grills, gates and shutters 

together with trading of agricultural or horticultural appliances, 

tractors and tractor spare parts, power tillers, combined harvester and 

thresher on retail basis. It purchases goods both from within and 

outside the State. 

3.  Heard Sri K. Sharma, Ld. Advocate who appeared on behalf of 

the petitioner and Additional Standing Counsel for the State. 

4.  The crux of the issue at hand is that input tax credit has been 

disallowed by the LAO as availed by the dealer-appellant. As is 

revealed from the appellate order and the records of authorities below, 

it is a fact that the partnership concern “M/s. Prasad and Prasad 

Engg. Work & Mahanadi Tractor” bears TIN 21391700194. In the case 

at hand, the dealer-appellant being one entity, it purchases and sells 

inter alia tractors and trailers. As seen from the observation made in 

the AVR, it is stated that the aforesaid firm bears one TIN and PAN for 

two units i.e. “Prasad  and Prasad Engg. Works” and “Mahanadi 

Tractor”. M/s. Prasad and Prasad Engg. Works is a manufacturing 

unit and M/s. Mahanadi Tractor is a trading unit. The objection of the 

audit team is that purchases and sales have been effected between the 

two units and input tax credit of Rs.92,752.00 has been availed. The 

LAO disallowed input tax credit considering the fact that “Prasad and 
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Prasad Engg. Works” bearing single TIN 21391700194 could not sell 

trailers to “Mahanadi Tractor” bearing same TIN 21391700194 as the 

registration certificate is in the name of “Prasad and Prasad Engg. 

Works & Mahanadi Tractor” assigned with TIN 21391700194. This fact 

has been confirmed by the appellate authority. The appellate authority 

has held as follows: 

  “In the instant case as the dealer-appellant is one and same, 

purchases and sales cannot be effected unless and until more than 

one person/individual/entity is involved. As per Section 20(3) of OVAT 

Act, a registered dealer is eligible to avail ITC on purchase, when it 

effects purchases from a registered dealer within the State holding a 

valid certificate of registration. But in absence of separate TIN of the 

seller, ITC claimed on this score is not allowable. Hence ITC availed by 

the dealer against the purchase effected from same TIN has been 

rightly disallowed by the LAO.” 

5.  As against the appellate order, the dealer-appellant has taken 

the following grounds in the Memorandum of Second Appeal: 

“12. Grounds of Appeal 

a. That the impugned order of assessment is  bad in law and bad in fact. 

b. That the appellant having one TIN number has two units a 

manufacturing unit and a trading unit. After goods are manufactured, 

they are sold through the trading unit. The appellant erroneously paid 

output tax twice for which credit should be given and surplus output 

tax paid erroneously refunded to the appellant. 
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c. That both the fora has wrongly disallowed ITC claimed and 

misinterpreting the provision of Section 20(3) of the OVAT Act. 

d. That both the fora has levied penalty of Rs.1,91,112.00 u/s. 42(5) of 

OVAT Act without any establishment of suppression. 

e. That the impugned order of assessment is not maintainable under the 

law. As it has been framed violating the principle of natural justice and 

misinterpreting statutory provision of law.” 

6.  During the course of argument the dealer-appellant has not pressed 

any other ground except grounds (b), (c) and (d) as extracted herein above. 

7.  From the rival submissions and material available on record, the 

issues raised in the present case are as follows: 

i. Whether the dealer-firm being “Prasad and Prasad Engg. Works & 

Mahanadi Tractor” bearing single TIN 21391700194 can avail input tax 

credit on intra-unit transfers? 

ii. Whether the dealer‟s claim that it has erroneously paid output tax twice 

is correct? 

8.  Before proceeding to adjudicate the first issue, this Tribunal is 

reminded of a decision of the Hon‟ble High Court of Orissa rendered in the 

case of M/s. Orissa Cement Ltd. Vs. State of Orissa, Original Jurisdiction 

Case Nos. 3800 of 1987, 4134 of 1988, 433 of 1989 and 2090 of 1991, 

decided on 2nd December, 1991 wherein it was observed as follows: 

“5.  To constitute a “Sale” there must be combination of four elements, 

viz. (i) parties competent to contract, (ii) mutual assent; (iii) a thing, the 

absolute or general property in which in transferred from the seller to the 

buyer, and (iv) a price in money paid or promised. If one or more of the 

essential elements are absent, there is no sale. 
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  According to Blackstone, „Sale or exchange is a transmutation of 

property from one person to another in consideration of some price or 

recompense in value‟. „Sale‟ means transfer of property for a price. Essence of 

sale is the transfer of the property in a thing from one person to another for a 

price. Where the consideration for the transfer consists of the delivery of 

goods, the contract is not a contract for sale but is a contract of exchange or 

barter. (See Chalmer‟s Sale of Goods Act, 12th Edition). Sale is the exchange 

of a commodity for money or other or other valuable consideration. In 

Halsbury‟s laws of England, „sale‟ is described as follows: 

:Sale is the transfer of the ownership of a thing from one person to another 

for a money price. Where the consideration for the transfer consists of other 

goods, or some other valuable consideration, not being money, the 

transaction is called exchange or barter, but in certain circumstance it may 

be treated as one sale. 

  The law relating to contracts of exchange or barter is 

underdeveloped, but the Courts seem inclined to follow the maxim of civil 

law, permutation vicina est emptioni, and to deal with such contracts as 

analogous to contracts of sale. It is clear, however, the statutes relating to 

sale would have no application to transactions by way of barter.” 

  „Sale‟, according to Corpus Juris Secundum, in legal nomenclature 

in a term of precise legal import, both at law and in entry, and has a well 

defined legal significance, and has been said to mean, at all times, a contract 

between parties to give and pass rights of property for money, which the 

buyer pays or promises to pay to the seller for the thing bought or sold. 

  The mere nomenclature of the words „sale‟ of goods is not sufficient 

and conclusive. To constitute a sale there must be two different persons in 

the ordinary scene of the term „person‟. In order to constitute a „sale‟ as 
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defined in Section 2(g) of the Act, „transfer‟ is one of the widest terms that can 

be used. (Per James L. J., Gathercole Vrs. Smith 17 Ch. D. 1. It means 

contextually passage of a right or interest from one person to another. It 

concludes every transaction whereby a party divests himself or is divested of 

a portion of his interest, that portion subsequently vesting or being vested in 

other party. It is inconceivable that there can be transfer or sale involving 

only one person. Self-consumption of any goods does not constitute a sale so 

as to be exigible to sales-tax. The position in this regard has been succinctly 

stated by the apex Court in The State of Madras Vrs. Gannon Dunkerly & Co. 

(Madras) Ltd. (1958) 9 STC 353: AIR 1958 SC 560, Bhopal Sugar Industries 

Ltd., M.P. and another Vrs. D.P. Dube, Sales Tax Officer, Bhopal Region, 

Bhopal and another: AIR 1964 SC 1037; and The Bhopal Sugar Industries 

Ltd., Sales Tax Officer, Bhopal; AIR 1977 SC 1275. This Court in State of 

Orissa Vrs. Orissa Road Transport Company Ltd., (1983) 53 STC 329, 

considering a case of book adjustment held that no sale is involved, because 

two persons were not parties to the arrangement. However, a factual 

adjudication is necessary whether there was self-consumption. In the cases 

at the hand, we find that the assessing officer referred to certain agreements 

which the petitioners had entered into with the contractors for execution of 

several works, and noticed that the contractors stated that the payments 

received by them comprised of labour and service charges only, and 

materials were supplied by the dealer company. Without bringing any specific 

material on record, the assessing officer, however, concluded that the cement 

supplied to the contractors „in guise of sale to self‟ was exigible to sales-tax. 

For the assessment year,1986-87, the assessing officer held that in the 

absence of details, the particulars of self-consumption of refectories  were 

„sales to self‟, and the amount involved was subjected  to tax. As indicated 
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above, the question of sale to self is a misnomer. Be that as it may, these 

aspects can be effectively gone into by the statutory authorities on relevant 

materials being placed for consideration. If the petitioner No.1 assessee has 

utilized goods for its own purposes without property therein being transferred 

to any other person, the consumption does not constitute a sale. The 

statutory authorities shall keep in view the position of law as indicated 

above, and apply the same to the facts of the case to find out whether there 

was any transaction attracting levy of tax.” 

Gone through the audit visit report as available in the record wherein the 

following has been stated: 

  “During verification it is found that the dealer concern M/s. Prasad 

and Prasad Engineering and Mahanadi Tractors is a single firm having TIN 

No.21391700194. The firm is a manufacturing unit as well as a trading 

concern. It manufactures trolley, hoods and does trading of tractors, tractor 

spare parts, trailors for tractors. During the audit period, the dealer has 

issued sale bills to himself and claimed input tax credit. The dealer concern 

M/s. Prasad and Prasad Engineering and Mahanadi Tractors issued sale bills 

in the name of M/s. Mahanadi Tractors and claimed input tax. On the other 

side, Mahanadi Tractor issued Tax/Retail invoice to the customer and 

collected output tax equal to the amount of input tax claimed by M/s. Prasad 

and Prasad Engineering Works and Mahanadi Tractors. There is no value 

addition. During the year 2012-13 M/s. Prasad and Prasad Engineering 

Works and Mahanadi Tractors raised sale bill in the name of M/s. Mahanadi 

Tractors amounting to Rs.1028570.00 and collected output tax @5% 

amounting to Rs.51430.00 and during the year 2013-14,it sold goods of 

Rs.723806 and collected output tax amounting to Rs.36194.00. Further 

during the period M/s. Mahanadi Tractors also raised sale invoice in the 
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name of M/s. Prasad and Prasad Engg. Works vide Tax/Retail Invoice 

No.MT/71/12-13 dtd.30.11.2012 amounting to Rs.100000.00 and collected 

output tax @5% amounting to Rs.5000.00. During the audit period the dealer 

has sold to himself and claimed input tax amounting to Rs.92752.00. This 

also results in inflating the turnover. The sale effected by the dealer to 

himself also may be disallowed on the basis of the U/s.2(45) of the OVAT Act. 

By raising sale bills in its own name the dealer has also claimed input tax 

credit. So the input tax credit claimed by the dealer by purchasing from self 

may be disallowed.” 

9.  Section 20(3) of the OVAT Act unequivocally spells out as follows: 

“Input tax credit shall be allowed for purchases made within the State from a 

registered dealer holding a valid certificate of registration in respect of goods 

intended for the purpose of-- 

(a) Sale or resale by him in the State; 

(b) Use as inputs or as capital goods in the manufacturing of goods within 

the State, other than those specified in Schedule A and Schedule C and 

Schedule D for sale. XXX” 

10.  Testing the audit observation with the aforesaid provision, it 

is understood that in order to allow input tax credit, purchases are to be 

made within the State and such purchase must be made from registered 

dealer holding a valid registration certificate. In the instant case, the 

purchases are alleged to have been made from registered dealer bearing same 

certificate of registration. On perusal of assessment record, it is revealed that 

“Prasad and Prasad Engg. Works, Bargarh” bearing TIN 21391700194 sold 

goods by issue of TAX/RETAIL INVOICE to “Mahanadi Tractor” bearing same 

TIN 21391700194. Said invoice also shows that “Prasad and Prasad Engg. 

Works, Bargarh” bearing TIN 21391700194 charged VAT 5% from “Mahanadi 
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Tractor” bearing same TIN 21391700194. At this juncture, Section 24 is 

attracted which clearly lays down that “no dealer shall be issued more than 

one certificate of registration for his business in the State”. The contention of 

the dealer that “Prasad and Prasad Engg. Works, Bargarh” bearing TIN 

21391700194 having charged VAT 5% from “Mahanadi Tractor” bearing 

same TIN 21391700194, the input tax credit could be claimed by “Prasad 

and Prasad Engg. Works & Mahanadi Tractor” bearing TIN 21391700194 is 

not acceptable. It is firm opinion of the Tribunal that as sale to self is 

anathema to the taxation law, the input tax credit as claimed to have been 

availed by “Prasad and Prasad Engg. Works & Mahanadi Tractor” bears TIN 

21391700194 on the alleged purchases made by “Mahanadi Tractor” bearing 

same TIN 21391700194 from “Prasad and Prasad Engg. Works, Bargarh” 

bearing TIN 21391700194 showing charge of VAT @5% is untenable in the 

eye of law. 

11. As regards second issue, whether the dealer‟s claim that it has 

erroneously paid output tax twice is correct, the authorities below have not 

examined the said issue. Since audit did not suggest anything in this regard 

and before the assessing authority such aspect was not placed in terms of 

Rule 49(3) of the OVAT Rules, there is no scope to examine such aspect at 

this forum. The Hon‟ble High Court of Orissa in the case of Bhusan Power 

and Steel Ltd. Vs. State  of Odisha, (2012) 47 VST 466 (Ori) held as follows: 

Since in the present case the impugned assessment order has been passed 

under Rule 12(3) of the CST(O) Rules, the assessment is certainly an audit 

assessment and the assessing authority is obliged under the statute to make 

the audit assessment on the basis of materials available in audit report. The 

assessing authority cannot travel beyond the materials available in the audit 

report. Utilisation of any other materials from any other sources in audit 
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assessment is completely foreign to audit assessment and the same is not 

permissible.” 

In such view of the matter this Tribunal declines to examine the second 

issue. 

12. No other point being pressed or argued, the second appeal filed by 

the dealer-appellant is accordingly dismissed, being devoid of merit. The 

cross- objection is accordingly disposed of. 

  Dictated & corrected by me. 

         Sd/-          Sd/- 

             (S. Mishra)                                            (S. Mishra) 

     Accounts Member-II                                   Accounts Member-II. 

     I agree, 
      Sd/- 

             (A.K. Dalbehera) 
                                                                                      1st Judicial Member. 

 

 


