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O R D E R 
 

    Both these second appeals at the behest of 

the State involve common question of facts and law for 



2 
 

which they are taken up together for hearing and disposed 

of by this composite order.   

2.   The State filed S.A. No. 280 of 2000-01 

assailing the order dated 14.03.2000 passed by the learned 

Asst. Commissioner of Sales Tax, Sambalpur Range, 

Sambalpur (hereinafter called as „first appellate authority‟) 

in Appeal No. AA- 13(SA.III) of 98-99 thereby allowing the 

appeal in part and reducing the tax demand to 

`15,73,691.82 from `4,71,28,851.00 raised by the Sales Tax 

Officer, Sambalpur-III Circle, Jharsuguda (in short, 

„assessing authority‟) by its order dated 30.12.1996 for the 

tax period 1994-95 in the assessment framed u/s. 12(4) of 

the Odisha Sales Tax Act, 1947 (in short, „OST Act‟). 

3.   The S.A. No. 17(C) of 2000-01 has been filed 

challenging the legality and propriety of the order dated 

14.03.2000 passed by the same first appellate authority in 

Appeal No. AA- 3(SA.III-C) of 98-99 thereby allowing the 

appeal in part and reducing the assessment to returned 

figures except additional payment of surcharge of `1,005.00 

as against the demand of `4,22,06,464.00 raised by the 

same assessing authority by its order dated 30.12.1996 for 

the tax period 1994-95 in the assessment framed u/r. 12(5) 
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of the Central Sales Tax (Odisha) Rules, 1957 (in short, „CST 

(O) Rules‟).  

4.    The facts common in both the appeals are 

that the dealer-assessee, which is a Public Limited 

Company, got itself registered u/s. 9C of the OST Act for 

manufacturing of cement within the jurisdiction of 

Sambalpur-III Circle, Jharsuguda and it was also registered 

as a new pioneer large scale industrial Unit by the Director 

of Industries for getting benefit of tax exemption under IPR, 

1989. The Company started commercial production w.e.f. 

10.09.1993 and filed returns for the assessment year 1994-

95 disclosing the GTO at `15,54,41,015.00. At the time of 

assessment, the dealer filed revised return reflecting the 

GTO at `17,34,48,357.20. The assessing authority on 

verification of the revised return observed that the dealer-

Company revised their exempted sales from 

`15,53,89,909.30 to `17,33,97,247.00 thereby raising the 

GTO by `1,80,07,337.00 and that the dealer-Company also 

despatched cement to their dumps situated at different 

places inside the State of Odisha to the extent of 79,073.85 

MT for the purpose of sale at their end and the value of such 

despatch to the dumps was worked out at `13,36,34,806.00 
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@ `1,690.00 per MT. Thus, the total sale turnover of the 

dealer-Company was determined at `30,70,83,163.20, 

thereby rejecting the sale figure returned by the Company. 

The assessing authority on verification of the stock register 

and way bills found that purchase of 8.985 MT and 9.125 

MT of clinker vide two way bills dated 26.04.1994 were not 

accounted for and the same were transported vide vehicle 

No. MP-23B-1545 and MKS-19355, whereas the dealer 

claimed transport of such goods in vehicle Nos. MP-23-8358 

and OM-26B-8067. Thus, the assessing authority did not 

accept the explanation of the dealer-Company that the way 

bill quantity was shown at a lower side in order to avoid over 

loading, for which the purchase suppression on the part of 

the dealer-Company stood established. Apart from purchase 

suppression, the assessing authority also found sale 

suppression of finished product of cement to the extent of 13 

MT and 10 MT despatched vide two way bills dated 

23.04.1994. The dealer could not produce any invoice, 

challans etc. for verification. The assessing authority on 

verification of the way bill found that goods had been 

despatched in transport vehicle No. OAS-1907 as against 

claim of transport in vehicle No. OAS-1905. Besides that, 
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the despatch quantity of way bill did not tally with that of 

the quantity reflected in the invoice and challans produced. 

Thus, the assessing authority held that the dealer-Company 

resorted to sale suppression of their finished product. On 

verification of the account, the assessing authority further 

found that the dealer-Company effected stock transfer to the 

Units located at Tatanagar (Bihar), Calcutta (West Bengal), 

Patna, Ranchi, Hatia, Narayanpur, New Guhati for 

`30,19,00,350.00; that the dealer-Company to substantiate 

such fact furnished relevant declaration in Form-F in 

respect of despatch to Jamshedpur, Tata and Calcutta; that 

it failed to produce declaration Form-F in respect of stock 

transfer to Patna, Ranchi, Hatia, Narayanpur and New 

Guhati for 29,368.65 MT; that the dealer-Company forfeited 

its right to effect purchases on the strength of statutory 

declaration in Form I-D; that the dealer-Company was not 

entitled to effect transfer of finished product from the State 

of Odisha; that the dealer-Company had not paid any tax on 

the turnover of their sales on the ground that they are 

exempted from payment of tax as per IPR, 1989; that 

it(dealer-assessee) contravened the provisions of OST Act by 

not submitting the statutory declaration in Form I-D within 
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the stipulated time, which was a pre-condition for availing 

tax exemption under IPR, 1989 and that the dealer 

transferred the stock of finished product to outside the State 

of Odisha contravening the provisions stipulated in Form I-D 

for sale of manufactured product out of the raw materials 

purchased on concessional rate and withheld payment of 

admitted tax on the plea that it was exempted from payment 

of tax on the sale of finished product when the relevant 

notification of the Government in Finance Department 

extended tax exemption on their purchase of raw materials, 

spare parts, machineries and packing materials, not benefit 

of exemption from payment of OST. The assessing authority 

while considering the claim of exemption under IPR, 1989 

observed that the dealer-Company though started 

commercial production on 10.09.1993, failed to submit 

statutory Form-D within one month of their commercial 

production. Thus, it was not entitled to benefit of tax 

exemption on sale of finished product. It was specifically 

observed that the dealer-Company was given opportunity of 

hearing for breaching the condition prescribed in the 

Notification No. 790/90 dated 16.08.1990 and after hearing, 

its application  in Form-D was rejected vide CTO‟s Office 
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Order No. 1358 dated 20.02.1996. The assessing authority 

further concluded that the dealer-Company effected out of 

account purchase of raw material and sale of finished 

product and it also effected sale of finished product more 

than the prescribed quantity, which were not accounted for 

in the regular books of account. Accordingly, the assessing 

authority rejected the books of account and completed the 

assessment to the best of judgment enhancing the GTO to 

the extent of `5.00 crores. The GTO was determined at 

`35,70,83,163.20 from which a sum of `6,183.20 was 

allowed as deduction towards sales tax collection and as 

such, the TTO was determined at `35,70,76,980.00 on 

which tax payable was determined at `4,28,50,030.80 and 

surcharge was calculated at `42,85,003.08. Thus, the total 

tax and surcharge was raised at `4,71,35,033.88. The 

dealer-Company having paid `6,183.00, the balance tax 

payable was determined at `4,71,28,851.00.  

4(a).   The dealer-assessee challenging the 

aforesaid demand raised by the assessing authority, 

preferred appeal before the first appellate authority, who 
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reduced the tax demand to `15,73,691.82 with the following 

findings :- 

(i) The explanation offered by the learned Advocate 

for the dealer regarding purchase and sale 

suppression is convincing and accordingly, the 

purchase and sale suppression determined by the 

assessing authority is deleted.  

(ii) The assessing authority in the meantime having 

accepted the Form-D in obedience to the Finance 

Department Letter No. CTB-19/96(Pt-I)-26837/F, 

dated 12.06.1999 allowing the benefit of tax 

exemption under IPR, 1989 to the dealer-

Company, the claim of the dealer for tax 

exemption for sale of finished products is allowed. 

(iii) The dealer-Company was not entitled to utilise 

the finished products otherwise than in course of 

sale inside the State or inter-State trade or export 

from Odisha when the raw materials are 

purchased against submission of Form-ID with 

the declaration to the effect that the finished 

products shall be sold in Odisha or in course of 

inter-State trade or export from Odisha. The 

dealer-Company in order to get tax exemption on 

purchase of raw materials has to effect sale of 

finished products either inside the State or in 

course of inter-State trade or in course of export. 

The transfer of finished products to the branches 

outside the State by the dealer-Company 
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contravened the conditions mentioned in Form-

ID. The dealer-Company also contravened the 

provisions of Section 5(2)(A)(a)(ii) of the OST Act. 

Therefore, the value of raw materials purchased 

against submission of Form-ID and utilized 

otherwise than by way of sale inside the State or 

in course of inter-State trade or export from 

Odisha is liable to tax under the OST Act.  

(iv) The dealer-Company utilized 2,02,532.46 MT of 

cement otherwise than by way of sale inside the 

State, in course of inter-State sale or export out of 

the total production of 3,96,029.03 MT of cement 

during the year under appeal, which is 51.15% of 

the total production. Thus, 51.15% of the 

purchase of slag and spare parts during the year 

1994-95 comes to `1,18,41,961.05, which is 

added to the TTO and taxed @ 12% on 

`1,17,56,731.85 and @ 16% on `85,229.20. 

Accordingly, the first appellate authority 

determined the GTO and TTO at 

`17,34,48,357.20 and `1,18,86,999.05 

respectively and after deduction of 

`17,33,97,247.00 towards sales of tax exempted 

cement and `6,183.20 towards collection of OST, 

tax and surcharge was calculated at 

`15,73,691.82.         

  The State being aggrieved with the order of 

the first appellate authority reducing the demand to 
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`15,73,691.82 from `4,71,28,851.00 as raised by the 

assessing authority, filed the present second appeal.  

5.  So far as S.A. No. 17(C) of 2000-01 is 

concerned, in the aforesaid factual scenario, the assessing 

authority determined the GTO and NTO at `31,98,12,489.34 

and `31,98,02,439.34 respectively. The tax payable was 

determined at `3,83,76,292.68 on which surcharge of 

`38,37,629.26 was calculated. Thus, the total tax and 

surcharge payable was determined at `4,22,13,921.94 

against which the dealer-Company had paid only `7,458.00 

as admitted tax. Thus, the balance tax amount payable was 

determined at `4,22,06,464.00.  

5(a).   The dealer-assessee challenging the demand 

raised by the assessing authority in the assessment framed 

u/r. 12(5) of the CST (O) Rules, preferred appeal before the 

first appellate authority, who reduced the assessment to the 

figures returned by the dealer-assessee except the additional 

payment of surcharge of `1,005.00 on the following 

findings:-     

(i) Considering the explanations advanced against 

late filing of Form-D claiming sales tax exemption 

in lieu of deferment of tax as per IPR, 1989 along 
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with the documents made available and 

acceptance of Form-D by the assessing authority 

in the meantime in obedience to Finance 

Department Letter No. CTB-19/96(Pt-I)- 26837/F, 

dated 12.06.1999 thereby allowing the benefit of 

tax exemption claimed, the first appellate 

authority found to have admitted the dealer‟s 

claim of exemption on sale of finished product. 

(ii) It is further observed that the transfer of finished 

product to its branches outside the State by the 

dealer-Company contravened the conditions of 

Form-ID as in order to get tax exemption on 

purchase of raw materials, the dealer-Company 

had to effect the sale of finished product either 

inside the State or in course of inter-State trade 

or in course of export and for that, the purchase 

turnover had already been subjected to tax under 

the OST Act by the assessing authority holding it 

to have contravened the provisions of Sec. 

5(2)(A)(a)(ii) of the OST Act. Therefore, to avoid 

double taxation, no further tax was leviable on 

the said turnover. Accordingly, the first appellate 

authority allowed the claim of deduction from the 

GTO towards branch transfer of 2,01,266.90 MT 

of cement outside the State to its various 

branches duly verifying requisite Form-F and 

copies of R/Rs furnished by the dealer-Company. 

Consequently, the first appellate authority 

reduced the assessment to the figures returned 
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except additional payment of surcharge of 

`1,005.00.          

  The State being aggrieved with the order of 

the first appellate authority reducing the assessment to the 

figures returned as above, filed the present second appeal. 

The dealer-respondent filed cross-objections in both the 

appeals supporting the impugned orders of the first 

appellate authority.  

6.   Learned Standing Counsel (CT) for the 

revenue challenging the impugned orders of the first 

appellate authority vehemently urged that the dealer-

assessee assailing the order of assessment dated 30.12.1996 

filed W.P. (C) No.  2435 of 1997 wherein the main prayer 

was for issuance of direction to the Sales Tax Officer to 

reconsider Form-D application as per SRO No. 790/90. The 

Hon‟ble Court while disposing of the application refused to 

issue any such direction to reconsider Form-D application 

and directed the dealer-assessee to file appeal before the 

first appellate authority challenging the assessment order. 

The Hon‟ble Court having refused to entertain the prayer for 

issuance of direction to the concerned authority for 

reconsideration of the application in Form-D and such 
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application having been rejected on 20.02.1996 by reasoned 

order which remained unchallenged, the dealer-assessee 

was not entitled to exemption on sale of finished products. 

The application in Form-D having been rejected through a 

different proceeding, the same cannot be subject matter of 

appeal u/s. 23(1) of the OST Act. The assessing authority 

taking into consideration such fact, rejected the claim of 

dealer-assessee for tax exemption on sale of finished 

products and assessed the dealer accordingly. Learned first 

appellate authority on erroneous appreciation of fact and 

law accepted the application in Form-D which was rejected 

in a different proceeding. Therefore, the order of the first 

appellate authority was unsustainable in the eyes of law. He 

further argued that the acceptance of application in Form-D 

for other assessment year cannot operate as res judicata and 

cannot be binding on the assessing authority to accept such 

order. The assessment of each year being different, the 

assessment for one year will not operate as res judicata 

while making assessment for other year and this is also 

settled principle of law that the Tribunal can take two 

different views for two different years and the finding of one 

year cannot influence the assessment for other year. The 
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learned standing Counsel(CT) for the dealer-assessee though 

has raised several grounds in the memorandum of appeal 

confined his argument only to the issue that the first 

appellate authority illegally accepted the application in 

Form-D thereby allowing tax exemption on sale of finished 

products to the dealer-assessee. He submitted that the order 

of first appellate authority being erroneous and contrary to 

law, the same should be set aside and that of the assessing 

authority should be restored.  

7.  Mr. B.K. Mohanti, learned Sr. Counsel for the 

dealer-assessee supporting the impugned orders of the first 

appellate authority vehemently urged that when the 

application in Form-D has been accepted for other years, the 

assessing authority was not correct in its approach in 

rejecting the same for the assessment year 1994-95. He, 

drawing our attention to the orders of the first appellate 

authority passed in Appeal No. AA – 12(SAIII)/1998-99 and 

No. AA-2 (SAIII-C)/1998-99 dated 25.08.1999 and 

10.08.2000 respectively, vehemently urged that the 

assessing authority while making assessment for the year 

1993-94 rejected the application in Form-D for giving benefit 

of tax exemption on sale of finished products to the dealer-
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assesse, which was set aside by the first appellate authority 

and the matter was remitted back to the assessing authority 

for reassessment. After remand for fresh assessment, the 

assessing authority considering the fact that the delay in 

filing of application in Form-D was not due to latches of the 

dealer-assessee, but due to delay on the part of the 

Department in supplying the statutory certificates, accepted 

the same and allowed tax exemption. The order passed by 

the first appellate authority remitting the matter back to the 

assessing authority for reconsideration of the matter and 

after remand, the order of the assessing authority accepting 

the application in Form-D was binding on the authority 

while making assessment for the subsequent years. Learned 

Sr. Counsel relying on the judgment of the Hon‟ble Court 

passed in ITA Nos. 4, 5 and 6 of 2005 further contended 

that the principles of consistency demands that application 

in Form-D should be accepted for all the assessment years. 

Accepting the Form-D for one year and rejecting it for 

another assessment year will lead to multiplicity of 

proceeding and inconsistency in the approach of the 

authority would cause unnecessary hardship to the dealer. 

It was argued that learned first appellate authority following 
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the principles of consistency accepted the „D‟ form and 

remitted the matter back to the assessing authority for 

reassessment. There is no illegality in such approach of the 

first appellate authority warranting interference of this 

Tribunal. Thus, he submitted to dismiss both the appeals 

and confirm the orders of the first appellate authority.  

8.   We have heard the rival submissions of the 

parties, gone through the grounds of appeal and additional 

grounds of appeal filed by the State vis-a-vis the impugned 

orders of the forums below and the materials on record. 

Learned Standing Counsel (CT) for the revenue having 

confined his challenge to the impugned orders of the first 

appellate authority on the ground that it illegally accepted 

the application in Form-D thereby reversing the order of the 

assessing authority, we do not think it proper to discuss any 

other grounds taken in the memorandum of appeal. Before 

addressing on the issue whether the first appellate authority 

was correct in its approach in allowing tax exemption on 

sale of finished products accepting application in From-D on 

the ground that in the meantime the Sales Tax Officer had 

accepted Form-D in obedience to the Finance Department 

Letter No. CTB-19/96 (Pt-I) 26837/F dated 12.06.1999, it is 
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profitable to discuss some undisputed facts for better 

appreciation of the issue. The dealer-assessee – M/s. Larsen 

& Toubro Ltd., Jharsuguda Cement works, which is a Public 

Limited Company, got itself registered u/s. 9C of the OST 

Act for manufacturing of cement within the jurisdiction of 

Sambalpur-III Circle, Jharsuguda. The dealer-assessee also 

got itself registered as a New Pioneer Large Scale Industrial 

Unit under the Director of Industries for getting benefits of 

IPR, 1989. The dealer-Company started its commercial 

production on 10.09.1993, but failed to submit statutory 

Form-D within one month from the date of their commercial 

production and there is a breach of condition prescribed in 

the Notification No. 790/90 dated 16.08.1990. The dealer-

assessee submitted application on 06.09.1993 to the 

Director of Industries for availing IPR benefit and the 

statutory certificates in Form-E, Form-II and Form-III were 

issued by the Director of Industries on 18.07.1994. On 

receipt of the statutory certificates in Form-E, Form-II and 

Form-III, the application in Form-D was filed along with 

such certificates before the Sales Tax Officer on 22.07.1994. 

Undisputedly, the application in Form-D filed by the dealer-

assessee was rejected vide Office Order No. 1358 dated 



18 
 

20.02.1996 giving opportunity of hearing to it (dealer-

assessee). The dealer did not challenge such rejection order 

before any authority. It is pertinent to mention here that the 

dealer-assessee challenging assessment order dated 

30.12.1996 filed W.P. (C) No. 2435 of 1997 wherein one of 

the prayer was to issue direction to the Sales Tax Officer to 

consider Form-D application as per the provisions contained 

in SRO No. 790/90. The Hon‟ble Court while declining to 

issue writ of mandamus commanding the State Government 

to issue Notification u/s. 6, granted liberty to the petitioner 

(dealer-assessee) to challenge the same so far as its Unit is 

concerned. Pursuant to such direction of the Hon‟ble Court, 

the dealer-assessee filed appeal before the first appellate 

authority vide Appeal No. AA – 12(SAIII)/1998-99 and No. 

AA-2 (SAIII-C)/1998-99, which were allowed accepting the 

application in Form-D and granting tax exemption to the 

dealer-assessee on sale of finished products.  

8(a).   Now, the question arises whether the first 

appellate authority was correct in its approach in admitting 

tax benefit to the dealer-assessee on the ground that in the 

meantime the Sales Tax Officer has accepted the application 

in Form-D. Learned Sr. Counsel for the dealer-respondent 
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supporting the impugned order of the first appellate 

authority gave much emphasis on the appellate order 

passed in Appeal No. AA – 12(SAIII)/1998-99 and No. AA-2 

(SAIII-C)/1998-99 disposed of on 25.08.1999 and 

10.08.2000 respectively and the reassessment orders passed 

on 07.03.2000 by the assessing authority after remand. We 

have given our anxious consideration to those orders on 

which learned Sr. Counsel for the dealer-respondent gave 

much emphasis. In the assessment for the year 1993-94, 

the application in Form-D was accepted on the ground that 

the dealer received the statutory certificates in Form-E, 

Form-II and Form-III on 18.07.1994 and filed the same 

before the Sales Tax Officer on 22.07.1994 and that the 

delay in filing of the application in Form-D was due to non-

receipt of Form-E, Form-II and Form-III from the Director of 

Industries in time and the same was beyond the control of 

the respondent-Company. It is pertinent to mention here 

that neither the first appellate authority nor the assessing 

authority while accepting the Form-D has considered the 

effect of rejection of application in Form-D of the dealer-

assessee vide CTO‟s Office Order No. 1358 dated 

20.02.1996. They have simply accepted the application in 
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Form-D on the ground that there was no latches on the part 

of the dealer-assessee in submitting the same within one 

month from the date of commercial production. Moreover,  

orders were passed by the first appellate authority on 

25.08.1999 in Appeal No. AA- 12(SAIII)/1998-99 and on 

10.08.2000 in Appeal No. AA- 2 (SAIII-C)/1998-99, are 

much after the assessment order dated 30.12.1996 passed 

by the assessing authority for the assessment year 1994-95. 

Therefore, the order passed by the assessing authority or 

first appellate authority for the assessment year 1993-94 

cannot operate as res judicata in respect of the assessment 

made for the year 1994-95. It is also well settled principles 

of law that the res judicata does not apply to the tax 

proceeding as each assessment order is a unit and what is 

decided in one year may not apply in the following year. 

Further it is well settled that the principle of consistency 

should be maintained while making assessment for different 

years. We may refer here the decision of our Hon’ble High 

Court passed in ITA Nos. 4, 5 and 6 of 2005 on which 

learned Sr. Counsel gave much emphasis. The observations 

of the Hon‟ble Court in paras-20 to 22 of the judgment is 

quoted hereunder for better understanding of the dispute : 
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“20. Mr. Satpathy had no answer to the plea of the 

learned counsel for the Assessee that the plea of 

consistency in the approach to the acceptance of the 

Appellant-Assessee‟s accounts required to be followed. 

If the Assessee‟s accounts for AYs 1990-91 and 1991-

92 had in fact been accepted by the Department, there 

is reason why the accounts for the earlier AYs ought to 

have been rejected particularly since the Contract in 

question is spread over all 5 years and this pertain to 

the profit arising from such Contract.   

21. The submission of the Assessee as regards the 

principle of consistency finds support in the decision of 

the Supreme Court in Commissioner of Income Tax 

v. Excel Wear (2013) 358 ITR 295 (SC) where the 

legal position in this regard was explained as under: 

“29. In Radhasoami Satsang Saomi Bagh v. 
Commissioner of Income tax, [1992] 193 ITR 321 
(SC) this Court did not think it appropriate to 
allow the reconsideration of an issue for a 
subsequent assessment year if the same 
“fundamental aspect” permeates in different 
assessment years. In arriving at this conclusion, 
this Court referred to an interesting passage from 
Hoystead v. Commissioner of Taxation, 1926 (AC 
155 (PC) wherein it was said :  
 

“Parties are not permitted to begin fresh 
litigation because of new views they may 
entertain of the law of the case, or new 
versions which they present as to what 
should be a proper apprehension by the 
court of the legal result either of the 
construction of the documents or the weight 
of certain circumstances. If this were 
permitted, litigation would have no end, 
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except when legal ingenuity is exhausted. It 
is a principle of law that this cannot be 
permitted and there is abundant authority 
reiterating that principle. Thirdly, the same 
principle, namely, that of setting to rest 
rights of litigants, applies to the case where 
a point, fundamental to the decision, taken 
or assumed by the plaintiff and traversable 
by the defendant, has not been traversed. In 
that case also a defendant is bond by the 
judgment, although it may be true enough 
that subsequent light or ingenuity might 
suggest some traverse which had not been 
taken.” 
 

30. Reference was also made to Parashuram 

Pottery Works Ltd. v. Income Tax Officer, [1977] 

106 ITR 1 (SC) and then it was held: 

“We are aware of the fact that strictly 
speaking res judicata does not apply to 
income-tax proceedings. Again, each 
assessment year being a unit, what is 
decided in one year may not apply in the 
following year but where a fundamental 
aspect permeating through the different 
assessment years has been found as a fact 
one way or the other and parties have 
allowed that position to be sustained by not 
challenging the order, it would not be at all 
appropriate to allow the position to be 
changed in a subsequent year.  
“On these reasonings in the absence of any 
material change justifying the Revenue to 
take a different view of the matter – and if 
there was no change it was in support of the 
assessee – we do not think the question 
should have been reopened and contrary to 
what had been decided by the Commissioner 
of Income Tax in the earlier proceedings, a 
different and contradictory stand should 
have been taken.” 
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31. It appears from the record that in several 
assessment years, the Revenue accepted the order 
of the Tribunal in favour of the assessee and did 
not pursue the matter any further but in respect 
of some assessment years the matter was taken 
up in appeal before the Bombay High Court but 
without any success. That being so, the Revenue 
cannot be allowed to flip-flop on the issue and it 
ought let the matter rest rather than spend the 
tax payers‟ money in pursuing litigation for the 
sake of it.” 

 

22. In the present case, with the Revenue having 

accepted the Assessee‟s method of accounting for AYs 

1990-91 and 1991-92, there is no reason for it to reject 

it for the earlier three AYs particularly considering that 

it is the same contract spread over the five AYs.”  

8(b).   So far as the proposition of law laid down in 

the above decision is concerned, there is no dispute at bar. 

The principle of consistency should be maintained in the 

approach while making assessment for different years. So 

far as the present case is concerned, we cannot say that 

because of the acceptance of application in Form-D for the 

assessment year 1993-94, the assessing authority should 

have accepted the same for the assessment year 1994-95. 

When the application in Form-D filed by the dealer-

assessee before the authority concerned was rejected by 

reasoned order vide CTO’s Office Order No. 1358 dated 
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20.02.1996 and the said order though revisable was not 

challenged before any appropriate authority, it became 

final and cannot be questioned in the present appeal in 

which the appeal order dated 14.03.2000 arose out of 

the assessment order dated 30.12.1996 has been 

impugned. The assessing authority has not decided the 

question whether in the peculiar facts and circumstances of 

the case, the application in Form-D should have been 

accepted or not accepted. It has simply denied the benefit of 

tax exemption on sale of finished products on the ground 

that the application in Form-D of the dealer-assessee was 

rejected by a reasoned order dated 20.02.1996 giving due 

opportunity of hearing to the dealer-assessee. If the 

assessing authority would have considered the question of 

acceptance or non-acceptance of application in Form-D, 

certainly we would have interfered with such order and 

would have permitted the dealer-assessee the benefit of tax 

exemption in accepting the Form-D. But the assessing 

authority having simply denied the benefit of tax exemption 

on the ground that the application in Form-D was rejected 

vide CTO‟s Office Order No. 1358 dated 20.02.1996, such 

order could not have been interfered with by the first 
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appellate authority and the application in Form-D could not 

have been accepted only on the ground that in the meantime 

the Sales Tax Officer has accepted the Form-D for some 

other period without examining the effect of rejection of 

order dated 20.02.1996. The first appellate authority has 

not examined the legality and propriety of the order of the 

assessing authority in denying the benefit of tax exemption 

under IPR, 1989 on sale of finished products, keeping in 

view CTO‟s Office Order No. 1358 dt.20.02.1996 wherein the 

application in Form-D was rejected. Therefore, the order of 

the first appellate authority to that effect, in our considered 

view, is not sustainable. With due respect to the judgment of 

the Hon‟ble Court passed in ITA Nos. 4, 5 and 6 of 2005, we 

are of the humble view that the facts of that case are quite 

distinguishable from the facts and circumstances of the 

present case. In the cited case the accounts of the dealer 

assessee was accepted for AYs 1990-91 and 1991-92, 

whereas it was rejected for earlier years even though same 

contract spread over the entire five years and under this 

circumstance the Hon‟ble court observed principle of 

consistency should have been maintained for all the five 

years. Therefore, the said judgment does not benefit the 
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dealer in any manner. The impugned order of the first 

appellate authority for the assessment year 1994-95 under 

the OST Act being not based on sound reasoning, while 

admitting the tax benefit to the dealer-assessee under IPR, 

1989, the same is unsustainable and liable to be set aside.  

9.   So far as appeal order passed under CST act 

is concerned, the finding on the above issue would influence 

the computation of tax liability under the said Act. 

Therefore, order passed by the first appellate authority in 

Appeal No. AA- 3 (SA.III-C) of 98-99 which is subject matter 

of S.A. 17(C)/2000-01 needs to be interfered with and set 

aside.      

10.   In view of the foregoing discussions, we are 

of the unanimous view that the first appellate authority 

committed serious illegality in admitting the tax benefit to 

the dealer-assessee under IPR, 1989 thereby reversing the 

orders of the assessing authority. Accordingly, the appeals 

are allowed in part and the impugned orders of the first 

appellate authority are hereby set aside to the above extent 

without disturbing any other findings of the first appellate 

authority. The matters are remitted back to the assessing 

authority for recomputation of tax liability of the dealer-
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assessee under the OST Act as well as CST Act keeping in 

view the observations made herein above within a period of 

three months from the date of receipt of this order. Cross-

objections are disposed of accordingly.    

Dictated & Corrected by me 
 
              Sd/-                          Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
              Sd/-  
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
                (S. Mishra) 
               Accounts Member-II  
    


