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             O R D E R 

 
    

    The State has preferred this appeal against 

the order of the learned Joint Commissioner of Sales Tax, Jajpur 

Range, Jajpur Road (in short, ‘first appellate authority’) in his 

order dated 31.08.2015 in first appeal Case No. AA-511 KJB 14-15 

for the period from 01.04.2012 to 31.03.2013 under Section 42 of 

the Odisha Value Added Act (in short, ‘OVAT Act’) reducing the 

demand to Rs.42,991.00 from Rs.4,29,636.00 raised by the 

learned Sales Tax Officer, Barbil Circle, Barbil (in short, ‘assessing 

authority’)  in his order passed on 12.06.2014.  

2.    The brief facts of the case are that the dealer-

respondent is dealing in trading of Rice, high speed diesel, petrol, 

lubricant and automobile parts effecting purchase of such goods 
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from dealer’s within as well as from outside the State of Odisha. 

The dealer-respondent has effected all sales within the State. 

Consequent upon receipt of Audit Visit Report (in short, AVR) the 

instant dealer was assessed U/s. 42 of the OVAT Act. Considering 

the suggestion made in the Audit Visit Report that the dealer has 

made erroneous claim of deduction against ITC for an amount of 

Rs.1,28,913.00 treating the same as carried forward ITC as on 

01.04.2012 though the same was treated as ‘Nil’ as per the 

assessment order no.2673 dated 31.08.2013 for the tax period 

from 01.04.2007 to 31.03.2012. The AVR has also suggested 

irregular availment of ITC of Rs.8,135.00 on purchase value of 

Rs.81,525.00 effected from outside the State on payment of 

Central Sales Tax. Further it was suggested that the instant dealer 

failed to produce corresponding bills/invoice for purchase of goods 

worth Rs.41,600.00 without plausible explanation. Accordingly, 

demand of Rs.4,29,636.00 was raised including penalty of 

Rs.2,86,424.00 U/s. 42(5) of the OVAT Act. Hence the dealer 

carried the matter in first appeal. The first appellate authority after 

careful consideration reduced the demand to Rs.42,991.00 

allowing opening balance of ITC to the tune of Rs.1,28,913.00. 

3.    Being aggrieved, the Revenue has approached 

this Tribunal against the order of the ld. first appellate authority 

with the following grounds:- 

(i) The order of the first appellate authority appears to be 

unjust and improper. 

(ii) Being a statutory authority, first appellate authority has 

transgressed beyond the statute to allow opening balance of 

ITC amounting to Rs.1,28,913.00 without revising his 

returns within the stipulated provision as envisaged 

U/s.33(5) of the OVAT Act. 

(iii) The order of the first appellate authority may be set aside 

and that of the STO may be restored. 
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4.    Shri S.K. Pradhan, the ld. Addl. Standing 

Counsel (C.T.) appearing on behalf of the State has reiterated the 

points covered under the grounds of appeal filed earlier. He has 

vehemently argued that the ld. first appellate authority has not 

acted as per the statute in allowing opening balance of ITC of 

Rs.1,28,913.00 without filing of revised return by the instant 

dealer. Shri Pradhan, ld. Addl. Standing Counsel (C.T.)  also 

argued that the first appellate authority has observed that there is  

accrual of ITC of Rs.7,86,281.00 whereas the dealer has claimed 

ITC of Rs.7,65,006.00. The less claim of accrual of ITC has not 

been indicated in the appeal order. Even though the first appellate 

authority has taken into account opening ITC of Rs.1,28,913.00 

against the ITC figure taken to be ‘Nil’ by the ld. assessing 

authority as on 01.04.2012 the order of the first appellate 

authority is silent about the carried forward ITC as on 31.03.2013. 

The carried forward ITC availed as on 01.04.2013 is required to be 

verified to allow the quantum of ITC to the next period inasmuch 

as carried forward ITC has its overall implication on tax liability of 

the dealer. 

5.    Despite due service of notice the dealer-

respondent failed to appear before the Bench. No Cross objection 

has been filed on the respondent despite service of notice to the 

effect. 

6.    Gone through the grounds of appeal, 

impugned orders of assessment and appeal, the records of 

assessment and appeal. The main issue to be decided in this 

appeal is whether the ld first appellate authority is justified in 

reducing the demand by allowing opening balance of ITC without 

the returns filed the period revised by the dealer-respondent? 

Keeping in view the arguments of the ld. Addl. Standing Counsel 

(C.T.) that the observations of ld first appellate authority that there 

is accrual of ITC of Rs.7,86,281.00 against the claim of less accrual 

of ITC amount to Rs.7,65,006.00 by the dealer appellant  is to be 
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verified with reference to the return disclosure. Further it has been 

contended that the ld. first appellate authority has made no 

observation regarding carried forward ITC as on 31.03.2013 for 

which the first appeal order warrants interference. As no evidence 

pertaining to the orders passed for the period ending 31.03.2012 

and the figures furnished through returns concerning ITC as on 

01.04.2013 as opening ITC availed by the dealer is produced at the 

time of hearing before the Bench, this forum considers it proper to 

remind the matter back to ld. assessing authority to re-examine 

the books of accounts vis-a-vis returns filed in connection with 

claim of opening ITC as well as closing carried forward ITC of the 

dealer-respondent after affording reasonable opportunity of 

hearing.  

7.    As a result, the impugned order is set-aside. 

The ld. assessing authority is directed to do the needful as per the 

observations made above, within a period of four months, from the 

date of receipt of this order. 

 

Dictated and corrected by me, 

 

          
    (P. C. Pathy)                    (P. C. Pathy) 

Accounts Member-I                      Accounts Member-I 
              I agree,  
           

           
                           (Subrat Mohanty) 

                  Judicial Member-II             

 

 

 

 


