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O R D E R 
 

    Both the second appeals at the instance of 

the State though relate to two different periods involve 

common question of facts and law for which these cases are 

taken up together for hearing and are disposed of by this 

common order. 
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 2. These two appeals are directed against the 

orders dated 14.08.2003 passed by the learned Asst. 

Commissioner of Sales Tax, Cuttack-I Range, Cuttack 

(hereinafter called as „first appellate authority‟) in Appeal 

Nos. AA- - 350-351 -CUIE/2002-03 deleting extra demand of 

`15,14,705.00 for the year 1994-95 and `55,62,055.00 for 

the year 1995-96 raised by the Sales Tax Officer, Cuttack-I 

Circle, Cuttack (in short, „assessing authority‟) in the 

assessment framed u/s. 12(8) of the Odisha Sales Tax Act, 

1947 (in short, „OST Act‟).  

3.    The facts giving rise to the present appeals 

are that basing on the Fraud Case Report (FCR) bearing No. 

11 dated 13.07.1999 submitted by the IST, Sambalpur-I 

Circle, Sambalpur, the assessments were reopened u/s. 

12(8) of the OST Act by the assessing authority. It was 

alleged in the FCR that M/s. Hindustan Lever Ltd. (dealer-

respondent) while raising bills against stock had given trade 

discount in the bills instead of octroi and surcharge amount 

due to be paid on such stock and was charging sales tax on 

the balance amount. The octroi and surcharge could not be 

allowed as deduction from the sale price of the goods. On 

being noticed by the assessing authority, the authorized 
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person of the dealer-Company appeared and explained that 

the discount allowed in the bill was trade discount as per 

ordinary trade practice. The assessing authority on 

examination of the relevant documents and considering the 

explanation submitted by the authorized person of the 

Company opined that allowance of trade discount was a 

colourable device in order to affect the State revenue and the 

discounts were artificial having no sanction of law. The 

assessing authority so observing disallowed the entire 

discount and taxed at the appropriate rate. Accordingly, 

learned assessing authority raised extra demands of 

`15,14,705.00 for the year 1994-95 and `55,62,055.00 for 

the year 1995-96.   

3(a).   The dealer-Company being aggrieved with 

the demands raised by the assessing authority preferred two 

appeals for the impugned periods on the ground that the 

FCR No. 11 dated 13.07.1999 which relates to the period 

1996-97 and 1997-98 could not be utilized for the previous 

periods, i.e. 1994-95 and 1995-96 and that the allegation of 

allowing trade discount in the guise of octroi and surcharge 

was unfounded and without any basis. The dealer-Company 

also challenged the finding of the assessing authority 
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disallowing first point tax paid goods to the tune of 

`7,35,57,182.37 in respect of purchases made from M/s. 

Utkal Soap Products Ltd. treating the said purchases as 

product of the respondent on the ground that the same was 

contrary to the order of this Tribunal in case of M/s. 

Oriclean (P) Ltd. Vs. State of Orissa vide S.A. No. 1361 of 

2001-02 and imposition of penalty in the facts and 

circumstances of the case was illegal and untenable in the 

eye of law. Learned first appellate authority considering the 

materials on record and the contentions of the party 

disagreed with the view expressed by the assessing authority 

with regard to the trade discount given to the dealers in the 

sale invoices and first point tax paid goods to the tune of 

`7,35,57,182.37 in respect of purchases made from M/s. 

Utkal Soap Products Ltd. treating the same products of the 

respondent. Learned first appellate authority also deleted 

the penalty being unjustified in the facts and circumstances 

of the case.   

 3(b).   The State being aggrieved with the above 

findings of the first appellate authority preferred these 

second appeals for two different periods.  
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4.   It was vehemently urged by the learned 

Standing Counsel (CT) for the State that M/s. Utkal Soap 

Products Ltd. is manufacturing „OK Washing Soap‟ on behalf 

of the dealer-respondent. So, M/s. Utkal Soap Products Ltd. 

has no right over such goods. It is the present respondent 

who was the owner of the goods purchased from M/s. Utkal 

Soap Products Ltd. on account of which it was liable to pay 

first point tax. The assessing authority had rightly 

disallowed the first point tax paid goods as the dealer-

respondent was the sole seller of the products in the market 

and had got his goods produced through M/s. Utkal Soap 

Products Ltd. The dealer-respondent in order to divert the 

revenue adopted colourable device of getting the products 

sold by M/s. Utkal Soap Products Ltd. to it (M/s. Hindustan 

Lever Ltd.). The dealer-respondent having full control over 

the products and having copy right, design, get up slogan, 

advertisement, patent with itself, M/s. Utkal Soap Products 

Ltd. did not acquire any right, title or interest whatsoever for 

the „OK Soap‟ produced by it. Therefore, the assessing 

authority did not commit any illegality in disallowing such 

claim. He further argued that the IST during his visit found 

reimbursement of octroi and surcharge by the Company to 
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the dealers, which was not reflected in the sale invoice and 

the octroi and surcharge so collected was shown as trade 

discount with malafide intention of evading tax. So, the 

assessing authority rightly taxed the trade discount granted 

by the dealer-respondent. The penalty imposed by the 

assessing authority in the facts and circumstances of the 

case was also just and proper.  

5.   On the other hand, learned Counsel for the 

dealer-respondent supporting the impugned orders of the 

first appellate authority vehemently urged that this Tribunal 

in case of M/s. Oriclean (P) Ltd.  vide S.A. No. 1361 of 2001-

02 by its order dated 07.10.2002 have already decided in the 

similar facts and circumstances of the case that the 

detergent powder manufactured by M/s. Oriclean (P) Ltd. 

was the sole property of Oreclean before delivery to M/s. 

Hindustan Lever Ltd. (respondent) and M/s. Oriclean (P) 

Ltd. being the first seller, no tax can be imposed on the 

subsequent seller. He vehemently argued relying upon the 

decision of our Hon‟ble High Court in case of Sri E. 

Laxminarayana Patra Vs. State of Orissa in S.J.C. Nos. 175-

177 of 1988 that FCR relating to the periods 1996-97 and 

1997-98 cannot be utilized for the previous periods, i.e. 
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1994-95 and 1995-96. The first appellate authority has 

rightly reversed the findings of the assessing authority on 

trade discount granted by the dealer-respondent and on first 

point tax paid goods. There is no illegality or impropriety in 

the orders of the first appellate authority warranting 

interference of this Tribunal.  

6.   We have heard the rival submissions of the 

parties, gone through the grounds of appeal vis-a-vis the 

impugned orders of the forums below and the materials on 

record. On perusal of the impugned orders of the first 

appellate authority, we find that it, relying upon the order of 

this Tribunal in case of M/s. Oriclean (P) Ltd. Vs. State of 

Orissa vide S.A. No. 1361 of 2001-02, deleted the 

enhancement of `91,08,063.30  made towards trade 

discount and penalty of `3,00,000.00 imposed for the year 

1994-95 and enhancement of `1,26,55,688.17 made 

towards trade discount, disallowing first point tax paid 

goods to the tune of `7,35,57,182.37 and penalty of 

`11,00,000.00 imposed for the year 1995-96. The first 

appellate authority in the impugned order at page-7 has 

quoted the findings of this Tribunal in case of M/s. 
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Hindustan Lever Ltd Vs. State of Orissa (supra) which is 

again reproduced hereunder :- 

“(a) Detergent powder manufactured by M/s. Oriclean 

(P) Ltd. was manufactured to the account of Oriclean, 

and was the sole property of Oriclean before delivery of 

such goods to M/s. Hindustan Lever Ltd. 

(b) The supplies made by M/s. Oriclean (P) Ltd. to 

M/s. Hindustan Lever Ltd. are sale. 

(c) These sales were made by a new Small Scale 

Industrial Unit under IPR, 1989, and, therefore, were 

exempted from tax. 

(d) Detergent powder, being subject to tax at the first 

point of sale inside the State, and M/s. Oriclean (P) 

Ltd. being the first seller, no taxes can be imposed at 

the subsequent seller i.e. M/s. Hindustan Lever Ltd.” 

 
7.   In view of the aforesaid position of law, the 

State cannot reiterate that M/s. Hindustan Lever Ltd. 

having copy right and patent over „OK Washing Soap‟, M/s. 

Utkal Soap Products Ltd. had no right, title or interest or 

any authority to sell the goods in the open market. Learned 

Standing Counsel (CT) for the State did not dispute the 

finding recorded in the aforesaid order by this Tribunal nor  

could it cite any contrary decision of the Hon‟ble High Court 

or Hon‟ble Apex Court on the issue. So, in absence of any 
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contrary decision, the first appellate authority rightly 

referred to the order of this Tribunal passed in case of M/s. 

Hindustan Lever Ltd. Vs. State of Orissa (supra) where M/s. 

Oriclean (P) Ltd. manufactured detergent power on behalf of 

M/s. Hindustan Lever Ltd.. This Tribunal considering all the 

contentions raised by the learned Standing Counsel (CT) for 

the State categorically held that detergent power 

manufactured by M/s. Oriclean (P) Ltd. was its sole property 

before delivery of such goods to M/s. Hindustan Lever Ltd. 

and supply having been made by M/s. Oriclean (P) ltd. being 

the first seller to M/s. Hindustan Lever Ltd., no tax can be 

imposed at the subsequent seller, i.e. M/s. Hindustan Lever 

Ltd.  

8.   The issue raised by the learned Standing 

Counsel (CT) for the State having already been adjudicated 

upon by this Tribunal in case of M/s. Oriclean (P) ltd 

(supra), who also manufactured detergent powder on behalf 

of M/s. Hindustan Lever Ltd., the same issue needs no 

further adjudication. In the present case M/s. Utkal Soap 

Products Ltd., who manufactured „OK Soap‟ had right, title 

and interest over the said goods till it was supplied to M/s. 

Hindustan Lever Ltd. and M/s. Utkal Soap Products Ltd. 
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being the first seller, no tax can be imposed on the 

subsequent seller, i.e. M/s. Hindustan Lever Ltd. The 

finding of the first appellate authority on this issue is legally 

sustainable. Learned first appellate authority has also 

rightly deleted the enhancement made by the assessing 

authority towards trade discount treating the same as octroi 

and surcharge and it needs no interference of this Tribunal. 

The assessing authority acted illegally in relying upon the 

FCR No. 11 dated 13.07.1999 relating to the periods 1996-

97 and 1997-98 while assessing the dealer for the years 

1994-95 and 1995-96 and the said action of the assessing 

authority is contrary to the view expressed by our Hon’ble 

High Court in S.J.C. Nos. 175-177 of 1988 decided on 

15.11.1994. The Hon‟ble Court in para-3 of the judgment 

specifically observed that when there was not an iota of 

materials indicating the sale for the period 1980-81 and 

1981-82, it was not appropriate for the Tribunal to rely on 

the materials found during inspection for the year 1982-83 

for making estimation in respect of the turnover of the 

assessee for the years 1980-81 and 1981-82. The assessing 

authority committed error in law in relying upon the FCR 

No. 11 dated 13.07.1999 which relates to different period 



11 
 

while making assessment for the years 1994-95 and 1995-

96. The first appellate authority was also fully correct in 

deleting the penalty in the facts and circumstances of the 

present case. 

9.   In view of the foregoing reasons, we are of 

the unanimous view that the first appellate authority rightly 

deleted the extra demands raised by the assessing authority 

for the periods under dispute being contrary to law. Both the 

appeals filed by the State being devoid of any merit stand 

dismissed and the impugned orders of the first appellate 

authority are hereby confirmed.  

Dictated & Corrected by me 
 
               Sd/-                           Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
              Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
             (S. Mishra) 
               Accounts Member-II  
    


