
BEFORE THE FULL BENCH, ODISHA SALES TAX TRIBUNAL: 
CUTTACK 

 

S.A. No. 407 (VAT) of 2015-16 
 

(Arising out of order of the learned DCST (Appeal), Koraput 
Range, Jeypore in Appeal No. AAV (KOR) 15/15-16,  

 disposed of on dated 29.02.2016) 
 

 Present:  Shri A.K. Das, Chairman 
    Shri S.K. Rout, 2nd Judicial Member 
      & 
    Shri S. Mishra, Accounts Member-II 
    
 M/s. Lingaraj Cashew Industry,  
 Sanigachchi Kondi, Kotpad, 
 Dist. Koraput      ... Appellant 
 

-Versus-  
 
 State of Odisha, represented by the  
 Commissioner of Sales Tax, Odisha, 

Cuttack       ... Respondent 
 
 For the Appellant   : Sri N. Ananda Rao, A/R     
 For the Respondent   : Sri D. Behura, S.C. (CT) & 
        Sri S.K. Pradhan, Addl.SC (CT) 
 -------------------------------------------------------------------------- 
 Date of hearing:  03.03.2022  ***  Date of order: 23.03.2022 
 -------------------------------------------------------------------------- 
 

O R D E R 
 

    The dealer-appellant has filed this appeal 

assailing the order dated 29.02.2016 passed by the learned 

Deputy Commissioner of Sales Tax (Appeal), Koraput Range, 

Jeypore (hereinafter called as „first appellate authority‟) in 

Appeal No. AAV (KOR) 15/15-16 thereby confirming the 
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order of assessment dated 22.05.2015 passed by the Sales 

Tax Officer, Koraput Circle, Jeypore (in short, „assessing 

authority‟) raising demand of `31,99,386.00 for the tax 

period 01.04.2012 to 17.01.2014 invoking power u/s. 43 of 

the Odisha Value Added Tax Act, 2004 (in short, „OVAT Act‟).  

2.    The facts and circumstances of the case 

giving rise to the present appeal are that the dealer-assessee 

is engaged in procuring raw cashew nuts and processing the 

same for producing cashew kernels for sale inside as well as 

outside the State of Odisha. The dealer was self assessed 

u/s. 39 of the OVAT Act during the relevant period. On 

17.01.2014, the DCST, Vigilance, Koraput Division, Jeypore 

and his team visited the place of business of the dealer. In 

course of inspection, the Vigilance team recovered 4 nos. of 

sale slip books reflecting sales transactions and 550 sheets 

of daily notes reflecting sales, purchases, labour payments 

and consumables. On cross-verification of these documents 

with the books of account, the Vigilance team found none of 

the transactions reflected in these 4 sale slip books and 550 

sheets daily notes had been reflected in the books of 

account. The Vigilance team also recovered one Aswini 

Delux Book having 40 written pages, one William long 
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Exercise Book having 21 written pages and one Vinayak 

long bound book having 15 written pages, on verification of 

which, it was found that Aswini Deluxe Book was a credit 

sale book-cum- partywise ledger containing details of 

datewise sales of cashew kernels and payment received 

thereon and other two books reflected purchase transactions 

of raw cashew nuts. The transactions reflected in these 

documents were not found in the books of account. The 

Vigilance team also recovered 15 nos. of loose 

written/printed slips out of which slip nos. 1 to 7 were 

transport challans used for transportation of cashew kernel 

tins from the factory to various destination whereas slip 

no.8 was the sale transaction, slip nos. 9 & 10 were 

miscellaneous slips relating to sales transaction, slip nos. 12 

to 15 reflected sale of cashew kernels vide retail invoice No. 

410 dated 14.12.2012 and retail invoice No. 410 dated 

09.01.2013. The Vigilance team observed that the dealer 

used one invoice number on different occasions to evade the 

turnover and payment of tax. The Vigilance team also during 

stock taking found excess stock of 647 kgs. of cashew nuts 

than the book stock and they calculated the outcome of 

cashew kernel at 162 kgs., i.e. 25% of raw cashew nuts, and 
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estimated the value at `56,700.00. The DCST, Vigilance 

submitted Tax Evasion Report (TER) for `2,11,91,719.00 

suggesting assessment u/s. 43 of the OVAT Act.  

2(a).   The assessing authority on receipt of the 

TER issued notice to the dealer-assessee u/s. 43 of the 

OVAT Act, who did not respond such notice and cause 

production of the books of account. So, the assessing 

authority proceeded exparte to assess the dealer-assessee 

and on the basis of TER enhanced the returned turnover by 

`2,11,91,719.00. Accordingly, the assessing authority 

determined the GTO and TTO at `2,89,05,063.00 on which 

tax was calculated at `13,88,721.00. After adjusting tax 

payment of `3,22,259.00, balance tax payable was 

determined at `10,66,462.00 on which penalty of 

`21,32,924.00 was imposed u/s. 43(2) of the OVAT Act, 

resulting in a total demand of `31,99,386.00 for the material 

period. 

2(b).   The dealer-assessee, challenging the 

impugned demand of `31,99,386.00 raised by the assessing 

authority u/s. 43 of the OVAT Act on the basis of TER, filed 

appeal before the first appellate authority, who also declined 

to interfere with the order of assessment and dismissed the 
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appeal. The dealer being further aggrieved with the order of 

the first appellate authority has filed the present second 

appeal.     

 3.   The learned Authorized Representative for 

the dealer-appellant during pendency of the second appeal 

filed additional grounds of appeal on 21.12.2021. In course 

of hearing of the appeal, learned Authorized Representative 

for the dealer-assessee confined his argument to the ground 

that the dealer-assessee was not given opportunity of 

hearing to explain the allegations made in the TER and that 

initiation of proceeding u/s. 43 of the OVAT Act was bad in 

law in absence of any assessment u/s. 39, 40, 42 or 44 of 

the said Act. It was vehemently urged by the learned 

Authorized Representative for the dealer-assessee that the 

proceeding u/s. 43 of the OVAT Act could not have been 

initiated by the assessing authority in the absence of any 

assessment u/s. 39, 40, 42 or 44 of the OVAT Act read with 

Rule 50(1) of the OVAT Rules. He, relying on the judgment of 

the Hon‟ble High Court in the case of M/s. Keshab 

Automobiles Vs. State of Orissa (STREV No. 64 of 2016 

decided on 01.12.2021), vehemently urged that the law is no 

more res integra if the self assessment u/s. 39 of the OVAT 
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Act is not accepted then such assessment cannot be 

reopened u/s. 43(1) of the OVAT Act. The forums below have 

not given any finding with regard to the self assessment of 

the dealer u/s. 39 of the OVAT Act for reopening the said 

assessment u/s. 43 of the OVAT Act on receipt of the TER. 

Therefore, the order of assessment as well as the order 

passed by the first appellate authority confirming such order 

was bad in law and liable to be set aside. He submitted to 

allow the appeal and set aside the impugned orders of the 

forums below.      

4.   Per contra, learned Standing Counsel (CT) 

for the revenue supporting the impugned orders of the 

forums below urged that once the return is filed by the 

dealer-assessee, it is deemed to have been self assessed u/s. 

39 of the OVAT Act. So, the contention raised by the dealer-

assessee that it was not self assessed u/s. 39 of the OVAT 

Act was not correct. In course of hearing of the appeal, he 

drew our attention to the notice issued to the dealer-

assessee in Form VAT-307 to contend that the dealer was 

assessed u/s. 39, 40, 42 and 44 of the OVAT Act and the 

said notice was not challenged by the dealer-assessee before 

any forum. The contents of the notice clearly suggest that 
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the dealer was self assessed and on receipt of the TER, the 

assessment was reopened for fresh assessment. The 

assessing authority initiated the assessment proceeding u/s. 

43 of the OVAT Act according to law and there is no 

contravention of any of the provisions contained therein. 

Records of the fora below clearly reveal that the dealer-

assessee was given ample opportunity to explain the 

allegations made in the TER by producing relevant 

documents which it did not avail. So, the assessing 

authority was left with no other option except to proceed 

with the exparte assessment u/s. 43 of the OVAT Act. The 

contention raised by the learned Authorized Representative 

for the dealer-assessee that it was not given opportunity of 

hearing is falsified from the materials on record. He 

submitted to dismiss the appeal and confirm the orders of 

the forums below.    

5.   We have heard the rival submissions of the 

parties, gone through the grounds of appeal as well as 

additional grounds of appeal vis-a-vis the impugned orders 

of the forums below and the materials on record. In view of 

the rival contentions of the parties, the following two issues 

emerge for consideration in the present second appeal:- 
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(a) Whether there is violation of principle of natural 

justice for not giving the dealer-assessee an 

opportunity of hearing ? 

(b) Whether in the absence of completion of 

assessment u/s. 39, 40, 42 and 44 of the OVAT 

Act, reassessment u/s. 43 of the said Act by the 

authority below is sustainable in law ? 

 
6.   As regards the first issue, we find from the 

assessment record that the assessing authority on receipt of 

TER issued notice and intimations to the dealer-assessee on 

different occasions on receipt of which it did not appear. The 

order dated 22.05.2015 passed by the assessing authority 

clearly reveals that the dealer did not appear in the hearing 

process even receiving the intimation, so the exparte 

assessment u/s. 43 of the OVAT Act was completed. The 

dealer challenging the order of the assessing authority filed 

appeal before the first appellate authority, where he also 

could not produce any document explaining the allegations 

made in the TER. If at all the dealer did not get ample 

opportunity before the assessing authority, in the first 

appellate forum it could have explained the different 

documents recovered from its business premises reflecting 

sale and purchase transactions which were not accounted 
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for in the books of account. But the dealer could not offer 

any satisfactory explanation before the first appellate 

authority explaining the recovered 4 nos. of sale slip books 

reflecting sale transactions, 550 sheets of daily notes 

reflecting details of sales, purchases, labour payments and 

consumables, one Aswini Deluxe Book having 40 written 

pages containing details of datewise cashew kernels and 

payments received thereof, William Long Exercise Book 

having 21 written pages and one Vinayak long bound book 

having 15 written pages reflecting purchase transactions of 

raw cashew nuts, 15 nos. of loose written/printed slips 

showing clandestine transactions of transportation of 

cashew nuts, cashew kernels, sale of cashew kernels and 

detection of 647 kgs. of cashew nuts, which is excess than 

the cashew nuts as per the books stock. The dealer-

appellant got opportunity before both the forums below to 

explain the allegations against it, but unfortunately, it did 

not avail the opportunity to explain the allegations. So, it 

cannot be said that there was violation of principle of 

natural justice. In view of the aforesaid discussions, this 

issue is answered in favour of the revenue. 
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7.   So far as second issue is concerned, there is 

no dispute at bar that in view of the judgment of our Hon‟ble 

High Court in case of M/s. Keshab Automobiles Vs. State 

of Odisha (STREV No. 64 of 2016 decided on 01.12.2021), 

unless there is an assessment of the dealer u/s. 39, 40, 42 

and 44 of the OVAT Act for any tax period, the question of 

reopening assessment u/s. 43(1) of the OVAT Act does not 

arise. The Hon‟ble Court in paras- 13 to 16 of the judgment 

observed as follows :-  

“13.  It is significant that prior to its amendment 

with effect from 1st October, 2015 the trigger for 

invoking Section 43(1) of the OVAT Act required a 

dealer to be assessed under Sections 39, 40, 42 and 44 

for any tax period. The words “where, after a dealer is 

assessed‟ at the beginning of Section 43(1) prior to 1st 

October, 2015 pre-supposes that there has to be an 

initial assessment which should have been formally 

accepted for the periods in question i.e. before 1st 

October, 2015 before the Department could form an 

opinion regarding escaped assessment or under 

assessment or the accused taking the benefit of a lower 

rate or being wrongly allowed deduction from his 

turnover or input tax credit to which he is not eligible. 

14.  However, under Section 43(1) of the OVAT 

Act, after its amendment with effect from 1st October, 

2015 the Assessing Authority can form an opinion 
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about the whole or part of the turnover of the dealer 

escaping assessment or being under assessed “on the 

basis of any information in his possession”. In other 

words, it is not necessary after 1st October, 2015 for 

the Assessee‟s initial return having to be „accepted‟ 

before Section 43(1) could be invoked. 

15.  Therefore, the position prior to 1st October, 

2015 is clear. Unless there was an assessment of the 

dealer under Sections 39, 40, 42 and 44 for any tax 

period, the question of reopening the assessment under 

Section 43(1) of the OVAT Act did not arise.   

16.  While the „White Paper on State Level Value 

Added Tax‟ brought out in 17th January, 2005 does 

envisage in para 2.12 that the “dealer will be deemed to 

have been self assessed on the basis of before the 

returns submitted by him” such an observation is at 

the highest recommendatory in nature. It cannot be 

elevated to the status of law.” 

 
8.   In view of the aforesaid settled position of 

law, we are also unanimous view that unless there is an 

assessment u/s. 39, 40, 42 and 44 of the OVAT Act, 

proceeding u/s. 43(1) of the OVAT Act cannot be initiated for 

reopening of such assessment. Now, the question arises 

whether in the facts and circumstances of the case, it can be 

said that initiation of assessment u/s. 43(1) by the 

assessing authority was bad in law in view of the judgment 
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of the Hon‟ble High Court in M/s. Keshab Automobiles 

ibid. It is pertinent to mention here that the Hon‟ble Court in 

Para-22 of the judgment observed that if the self assessment 

u/s. 39 of the OVAT Act for tax period prior to 1st October, 

2015 is not „accepted‟ either by a formal communication or 

an acknowledgment by the Department, then such 

assessment cannot be sought to be re-opened under Section 

43(1) of the OVAT Act and further subject to the fulfilment of 

other requirements of that provision as it stood prior to 1st 

October, 2015. In view of the observation of the Hon‟ble 

Court in Para-22 of the judgment, the dealer can be said to 

have been self-assessed u/s. 39 of the OVAT Act if there is 

formal communication of self-assessment or an 

acknowledgment by the Department. In the case at hand, it 

appears from the notice issued in Form VAT-307, the dealer 

was specifically informed about self-assessment u/s. 39, 40, 

42 and 44 of the OVAT Act which was not disputed by the 

dealer-assessee before any forum. The dealer had also not 

taken any ground before the first appellate authority or 

before this Tribunal that initiation of proceeding u/s. 43 of 

the OVAT Act was bad in law as it was not assessed u/s. 39, 

40, 42 and 44 of the OVAT Act. Only after the judgment of 
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the Hon‟ble Court in case of M/s. Keshab Automobiles 

(supra), the issue was raised for the first time which, in our 

view, is an afterthought for the purpose of evading tax. If at 

all the dealer was not self-assessed, he could have raised 

such issue before the first appellate authority and before 

this forum in the original grounds of appeal. Neither he 

raised such issue before any forum prior to the judgment of 

the Hon‟ble Court in M/s. Keshab Automobiles’ case nor it 

disputed the contents of notice issued in Form VAT-307, 

which clearly said about the assessment of the dealer u/s. 

39, 40, 42 and 44 of the OVAT Act. Further, it appears from 

the materials on record that on filing of the return, 

computerized acknowledgment was issued to the dealer-

assessee. So, in view of the above materials on record, we 

are of the unanimous view that the dealer was self assessed 

u/s. 39 of the OVAT Act and reopening of the said 

assessment u/s. 43 of the said Act is strictly in accordance 

with law. There is no illegality in reopening the assessment 

u/s. 43 of the OVAT Act by the assessing authority. The 

dealer-assessee having not raised any other issue 

challenging the impugned orders of the forums below, we 

are not inclined to interfere with such orders.  
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9.   For the foregoing discussions, the appeal 

filed by the dealer-assessee, being devoid of any merit, 

stands dismissed and consequently, the impugned orders of 

the forums below are hereby confirmed. 

Dictated & Corrected by me 
 
               Sd/-                           Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
              Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
                (S. Mishra) 
               Accounts Member-II  
    


