BEFORE THE 1°" JUDICIAL MEMBER,
ODISHA SALES TAX TRIBUNAL: CUTTACK

S.A. No. 96(V) of 2023
(Arising out of order of the learned Joint Commissioner of
Sales Tax (Appeal), Territorial Range, Cuttack-II, Cuttack,
in First Appeal Case No. AA/05/OVAT/CUII/2022-23,
disposed of on dated 18.10.2023)

Present: Shri Sanjeeb Dubey,
15 Judicial Member

M/s. Omm Shree Trinath Traders,
Plot No0.2231/2533, New Tarol,
Jagatpur, Cuttack. ... Appellant

-Versus-

State of Odisha, represented by the
Commissioner of Sales Tax, Odisha,
Cuttack. ...  Respondent

For the Appellant  : Mr. Hardev Singh, Advocate
For the Respondent : Mr. N.K. Rout, A.S.C.

The dealer-appellant has preferred this appeal
challenging the order dtd.18.10.2023 passed by the
learned Joint Commissioner of Sales Tax (Appeal),
Territorial Range, Cuttack-II, Cuttack-first appellate
authority in First Appeal Case No.
AA/05/OVAT/CUII/2022-23 confirming the assessment
order dtd.18.07.2018 passed by the learned Sales Tax



Officer, Cuttack II Circle, Cuttack-assessing authority
u/s.43 of the Orissa Value Added Tax Act, 2004 (in short,
the OVAT Act) for the tax period 01.10.2016 to
31.03.2017.

2. The appellant being a registered dealer w.e.f.
31.10.2016 was a trader dealing in waste paper and
paper. On the basis of tax evasion report alleging sale
suppression, the assessing authority initiated the escaped
proceeding. Since the dealer failed to contest the
assessment, the order was passed exparte leading to proof
of suppression of sale of taxable goods i.e. waste paper
and husk to M/s. Aditya Kraft and Papers Pvt. Ltd. to the
tune of 1,21,10,400.00. Thereafter, the assessing
authority levied the tax and penalty amounting to
%17,03,074.00.

3. Against such tax demand and penalty, the
dealer preferred first appeal before the learned first
appellate authority as mentioned above, which dismissed
the appeal and thereby confirmed the order passed by the
assessing authority.

4. Cross objection in this case is filed by the
State-respondent.

5. During course of hearing, learned Counsel for
the appellant argued that the assessment order is illegal,
arbitrary and without any incriminating material. It was
further argued that both the fora below have wrongly

levied tax on sale of ‘husk’ which is exempted goods



under the OVAT Act. On the other hand, the learned Addl.
Standing Counsel supported the impugned order.

0. It appears from the record that the dealer got
registered under the OVAT Act w.e.f. 31.10.2016 and he
was assessed for the period from 01.10.2016 to
31.03.2017. In course of assessment, the Ilearned
assessing authority verified the VATIS database and
found claim of ITC by the registered dealer M/s. Aditya
Kraft and Papers Pvt. Ltd. against purchases made from
the present dealer. The dealer in hand was found to have
sold paper and husk to the above dealer M /s. Aditya Kraft
and Papers Pvt. Ltd. during the tax period under
assessment. The total sale price was 31,27,50,414.00 out
of which an amount of 26,40,014.00 had been collected as
VAT. Though the dealer was a registered one, he failed to
file the return and pay the tax due. Pertinent to mention
here that the dealer despite opportunity did not contest
the assessment in order to rebut the allegation leveled
against him. Accordingly, the assessing authority held the
dealer to have suppressed the sale and levied the tax on
the suppressed sales turnover along with the penalty.

7. So far levy of tax on sale of husk, it would be
worthy to visit Sl. No.3 of Schedule-A of the tax rates
under the OVAT statute. The items in Schedule-A are
exempted from payment of VAT. As per Sl. No.3, the
aquatic feed, poultry feed and cattle feed including husk

of pulses are exempted from payment of VAT. So, with



necessary implication, husk if used for aquatic feed or
poultry feed or cattle feed is exempted from tax. Here,
neither there is material nor any pleading from the side of
the dealer to the effect that the husk sold by the dealer
was meant for the above feed. As such, both the fora
below have rightly levied tax on the sale turnover of husk.
8. In view of the above, neither of the fora below
has committed any error in passing the impugned order.

0. In the result, the appeal is dismissed having no

merit. The cross objection is disposed of accordingly.

Dictated & corrected by me
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