BEFORE THE FULL BENCH, ODISHA SALES TAX
TRIBUNAL: CUTTACK

Present: Shri Goutam Sharma, Chairman
Shri Sanjeeb Dubey, 1% Judicial Member
&
Shri S.S. Roy, Accounts Member-II

S.A. No. 329(V) of 2016-17
(Arising out of order of the learned Addl. Commissioner of
Sales Tax (Appeal), South Zone, Berhampur,
in Appeal Case No. AA (VAT) 29/2014-15,
disposed of on dated 28.09.2016)

M/s. Utkal Realtors Pvt. Ltd.,
At/P.O.- Plot No.777, Saheed Nagar,
Bhubaneswar. ... Appellant

-Versus-

State of Odisha, represented by the
Commissioner of Sales Tax, Odisha,
Cuttack. ...  Respondent

For the Appellant  : Mr. A.K. Mohapata, Advocate
For the Respondent : Mr. S.K. Pradhan, A.S.C.

The appellant-dealer has preferred this appeal
challenging the order dtd.28.09.2016 passed in Appeal
Case No. AA (VAT) 29/2014-15 by the learned Addl.
Commissioner of Sales Tax (Appeal), South Zone,

Berhampur-first appellate authority who allowed the



appeal preferred by the dealer in part and thereby
reduced the demand raised in the assessment order of the
learned Deputy Commissioner of Sales Tax, Bhubaneswar
II Circle, Bhubaneswar-assessing authority.

2. The dealer being a registered private limited
company engaged in the business of real estate
development by executing residential and commercial
building projects. On the basis of audit visit report (AVR),
the learned assessing authority initiated assessment
proceeding u/s.42(4) of the Odisha Value Added Tax Act,
2004 (hereinafter called, the Act) for the assessment
period 11.05.2010 to 31.12.2012. After due hearing, extra
demand of tax was raised together with penalty.

3. Being aggrieved, the dealer preferred the first
appeal as referred above which was allowed in part and
the extra demand was reduced consequent upon which

the penalty was also reduced.

4. Now the appellant-dealer has come up with the
present appeal challenging the findings of the forums
below.

The State has filed cross objection.
5. The learned counsel for the dealer confined his

argument to ground No.20 of the appeal memo which
relate to addition of profit to the gross turnover (GTO). A
memo has been filed in this regard. It was contended on
behalf of the dealer that both the forums below went

wrong in determining the profit in order to add the same



to the GTO on presumption especially when properly
maintained books of account have been furnished. The
said approach is in violation of the provision contained in
sub-sec.(3) of sec.42 of the Act. On the other hand, the
learned Addl. Standing Counsel countered the argument
of the dealer with the submission that the profit has been
rightly added to the GTO applying the sound principle of
law and no fault can be attributed to the impugned order
in this regard.

0. Undisputedly, the dealer contested the
assessment proceeding by filing audited books of account
including profit and loss account and balance sheet. The
assessment order reveals that profit on materials utilized
in the works @ 10% on 27,94,95,724.00 i.e.
2,79,49,572.00 was added while determining the GTO in
order to calculate the tax payable. It appears that the
forums below added the profit on presumption and
complete guess work. The provision in sec.42(3) of the Act
gives a discretion to the assessing authority to complete
the assessment to the best of his judgment basing on the
materials available in the AVR and such other materials
as may be available and after causing such enquiry as he
deems necessary. As per the said provision, the assessing
authority can only exercise such a discretion when the
dealer fails to appear, or fails to produce the relevant
books of account and documents as asked u/s.42(1) of

the Act. Here, the dealer has produced the complete set of



authenticated books of account from which profit earned
or loss sustained can be ascertainable. But surprisingly,
both the forums below did not do so and instead added
the profit to the GTO completely on guess work which is
not permissible under the given scenario. Under such
backdrop, this forum feels expedient to remand the
matter to the learned first appellate authority for
determination of GTO afresh in presence of the dealer in
the light of the observation made above.

7. Accordingly, the appeal is allowed in part to the
extent indicated above and the matter is remanded to the
learned first appellate authority for re-computation of the
tax liability of the dealer within a period of three months
from the date of receipt of this order. Cross objection is

disposed of.
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