
BEFORE THE SINGLE BENCH: ODISHA SALES TAX 

TRIBUNAL, CUTTACK. 

            S.A.No. 299(V)/2016-17 
 

(Arising out of order of the ld.Addl. CST (Appeal), South Zone, 

Berhampur, in First Appeal Case No. AA(VAT) 52/2015-16, 

disposed of on dtd.28.10.2016) 
 

Present:     Smt. Sweta Mishra                     

                  2nd Judicial Member 
 

State of Odisha represented by the 

Commissioner of Sales Tax, 

Orissa, Cuttack.     .… Appellant 

-Versus- 

M/s. Samsung India Electronics Pvt. Ltd., 

Bhubaneswar.     .… Respondent 

 

For the Appellant  : Mr. S.K. Pradhan, A.S.C. (C.T.) 

For the Respondent  : Mr. A.K. Roy & 

      Mr. A.K. Mohanty, Advocates 

 

(Assessment Period : 01.04.2012 to 31.03.2014) 

Date of Hearing: 08.03.2021     ***  Date of Order: 12.03.2021 

 

ORDER 

 
This appeal is directed against the order of the 

learned First Appellate Authority/ Addl. Commissioner of Sales 

Tax (Appeal), South Zone, Berhampur in First Appeal Case No. 

AA(VAT) 52/2015-16 dtd.28.10.2016 in modifying the 

assessment order passed by the learned Sales Tax Officer/ 

Deputy Commissioner of Sales Tax, Bhubaneswar-II Circle, 

Bhubaneswar (in short, STO/DCST) for the assessment period 

from 01.04.2012 to 31.03.2014 u/s.42 of the Odisha Value 

Added Tax Act, 2004 (in short, OVAT Act). 
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2.  The brief facts of the case is that : 

 The dealer-appellant, in the instant case, M/s. Samsung 

India Electronics Pvt. Ltd., Bhubaneswar deals in Samsung 

Brand Products like A.C., Colour TV, Digital Still and Video 

Camera, Micro Oven, Refrigerator, Mobile Phone, Printer, 

Monitor etc. on wholesale basis. On receipt of tax audit report 

from the DCST, Bhubaneswar-I Circle, Bhubaneswar, the 

learned Assessing Officer initiated proceedings u/s.42 of the 

OVAT Act. In response to the notice, the dealer-company 

appeared and produced the books of accounts and relevant 

documents along with written submission which were 

examined by the learned AO in the light of observations made 

in the AVR. In the AVR, no discrepancy has been noticed by 

the Audit officials under the OVAT Act. Hence, the learned AO 

completed the assessment under the OVAT Act, which resulted 

in demand of Rs.48,720/- including penalty of Rs.32,480/- 

imposed u/s.42(5) of the OVAT Act. 

3.  Being aggrieved with the order of assessment, the 

dealer preferred first appeal before the learned First Appellate 

Authority/Addl. Commissioner of Sales Tax (Appeal), South 

Zone, Berhampur, who in turn, allowed the appeal in part and 

the assessment was reduced to Rs.16,240/-.  

4.  Being aggrieved with the order of the learned 

FAA/Addl.CST, the State has knocked the door of this Tribunal 

by way of filing this second appeal with the contention that, 

the order passed by the ld.FAA/Addl.CST is unjust, impoprer 

and not based on facts and law.  
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5.  No cross objection has been filed by the dealer-

respondent in this case. 

6.  Learned Advocate appearing on behalf of the 

dealer has supported the order passed by the learned First 

Appellate Authority. He has vehemently argued that, the order 

of the learned FAA is just and proper. The appellant-state has 

filed the appeal challenging the first appeal order in so far as 

the deletion of penalty is concerned. The respondent-dealer has 

cited following decisions to support the decision of the learned 

FAA. 

(i) Hindustan Steel Limited –Vrs. – State of Orissa reported in 

(1972) 83 ITR Page 26 (O). 

(ii) Jindal Stainless Ltd. –Vrs.- State of Orissa reported in 

(2012) 54 VST Page 01 (O). 

(iii) Sree Krishna Electricals –vrs.- State of Tamil Nadu and 

Another reported in (2009) 23 VST Page 249 (SC). 

 In the instant case, the assessment was completed u/s.42 

of the OVAT Act for the period 01.04.2012 to 31.03.2014 

dtd.28.11.2015. On perusal of the assessment order, it is 

ascertained that, the learned Assessing Officer accepted the 

returns furnished on the basis of books of account by the 

respondent-dealer and determined tax. In this regard, the 

learned Advocate for the dealer has referred to Page-6 of the 

assessment order. The conditions precedent as contemplated 

u/s.42(1) of the OVAT Act, 2004 for initiation of audit 

assessment is not satisfied. The learned Assessing Officer can 

proceed with assessment only when there is a detection of 

suppression of purchase or sales, erroneous claims of deduction 
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including input tax credit, evasion of tax or contravention of 

any provisions of the Act affecting the tax liability. But all 

these conditions are absent in the present case and some 

excess demand was raised due to credit notes. Also the learned 

FAA has observed in Page-2 of his order : 

“At the appeal hearing stage the ld. Advocate 

of the appellant company could not furnish 

supporting documentary evidences on receipt of credit 

notes of Rs.4,06,085/- within the time limit. Hence, 

the contention of claim of credit notes is not 

considered at this stage as the appellant company has 

not raised the issue at the time of assessment for 

which I think the impugned tax demand of 

Rs.16,240/- has arisen. But levy of penalty u/s.42(5) of 

the OVAT Act is not justified as the ld.AO has not 

established any suppression/concealment of sales in 

course of audit assessment. Hence, in absence of mens 

rea the imposition of penalty thereon is not 

sustainable and liable for deletion”. 

 

 So, the learned Advocate for the dealer has prayed before 

this Tribunal to dismiss the appeal filed by the State and to 

confirm the order of the learned FAA. 

7.  On the other hand, during the course of hearing, 

learned Addl. Standing Counsel, Mr. Pradhan for the State 

argued that, the order of the first appellate authority appears 

to be unjust and improper. The learned FAA has considered 

the only aspect of credit note which was not dealt by the 

learned Assessing Officer. But in his appeal order, he has 

deleted the penalty u/s.42(5) of the OVAT Act beyond his 

jurisdiction considering as there has been no 

suppression/concealment of sale in course of audit assessment. 

Here the statute mandates penalty, which is to be imposed 

without any discretion as observed by the Hon’ble Apex Court 

in case of 18 VST 180 SC reported in Dharmendra Textiles as 
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well as in 54 VST 1 in the case of Jindal Steels. So, he has 

prayed to allow the appeal filed by the State and to set-aside 

the order of the learned FAA. 

8.  Heard the learned Advocate, Mr. A.K. Roy 

appearing on behalf of the dealer and learned Addl. Standing 

Counsel Mr. S.K. Pradhan on behalf of the State. Gone through 

the grounds of appeal, the impugned orders of appeal and 

assessment, arguments of both the sides at the time of hearing. 

In view of the facts and circumstances of the case and after 

analysing the points raised in this appeal, I am of the 

considered opinion that, the points raised by the learned 

Advocate for the dealer is quite satisfactory and the order of 

the learned FAA is just and proper and it needs no interference 

by this Tribunal. Accordingly, it is ordered. 

9.  The appeal filed by the State is dismissed on 

contest. The order of the learned FAA is hereby confirmed. 

 

Dictated and Corrected by me, 

 

 

      Sd/-         Sd/- 

   (S. Mishra)      (S. Mishra) 

    2nd Judicial Member                 2nd Judicial Member 

 


