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O R D E R 

 

 
 

 This is a dealer’s appeal against confirming order of first 

appellate authority in an assessment u/s.42(4) of the OVAT Act. 

 Question framed for decision in this second appeal preferred by 

the assessee-dealer is:- whether the first appellate authority is wrong in 

confirming the order of assessing authority, thereby denying adjustment of 

the TDS amounting to Rs.1,60,429.00 in absence of confirmation from the 

respective circles, where the TDS was deposited.  

2. The assessee-dealer in the case in hand was subjected to audit 

assessment u/s.42 of the Orissa Value Added Tax Act, 2004 (hereinafter 

referred to as, the OVAT Act) for the tax period 01.04.2010 to 31.03.2015. 
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On the basis of audit visit report, there was assessment by the STO, Cuttack 

II Circle, Cuttack vide order dtd.31.10.2016 which was questioned before the 

first appellate authority. However, the first appellate authority remanded 

back the matter to the assessing authority vide its order dtd.15.04.2017 for 

assessment afresh. In the remand assessment, the assessing authority 

recalculated the tax liability and ultimately found the dealer entitled to 

refund of Rs.43,27,274.00. As the TDS deposited before different circles by 

the dealer was not allowed in the assessment for want of confirmation from 

the respective circles and as there was determination of labour and service 

charges in lower side, he challenged the order of remand assessment in 

appeal before the first appellate authority. Learned JCST (Appeal), Cuttack II 

Range, Cuttack as first appellate authority vide impugned order declined the 

claim of the dealer for inquire into the labour and service charges with the 

reason that, the remand assessment was made in the light of direction given 

by the first appellate authority at an earlier occasion and for the further 

reason that, the assessing authority determined the liability as per direction 

of the first appellate authority which was not challenged by the dealer, at 

that point of time the same cannot be raised again. However, the first 

appellate authority declined the dealer’s claim of TDS with the findings that, 

no confirmation letter obtaining from respective circles were not furnished, 

so the dealer is not entitled to adjustment of TDS for Rs.1,60,429.00. As a 

result, the determination of the tax liability and entitlement of refund as 

determined by the assessing authority remained undisturbed.  

3. When the matter stood thus, the dealer preferred this appeal 

challenging the sustainability of the impugned order. Though the dealer has 

repeated all the grounds taken before the first appellate authority in the 

appeal memo before this Tribunal but, in the final hearing the dealer has not 

pressed all the grounds but one i.e. ground No.(8) relating to adjustment of 

the TDS deposited by the dealer. The contention of the dealer is, the advance 

tax deposited as per sec.54(4) of the OVAT Act should be adjusted by the 

concerned assessing authority towards tax liability of the dealer. But, both 
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the fora below in gross violation to the ratio laid down by the Hon’ble Apex 

Court and Hon’ble High Court has denied the claim of the dealer arbitrarily.  

4. The appeal is heard with cross objection from the side of the 

Revenue. In cross objection the Revenue has stood by the order of first 

appellate authority. However, it is made clear that, the Revenue has not 

raised any defence plea against less credit of TDS mentioned above.  

5. At the outset, it will be beneficial to take note of the decision 

rendered by the Hon’ble Court in Radhakrishna Engineering v. Dy. 

Commissioner of Sales Tax, Balasore and another in W.P.(C) No.10362/2016 

dtd.24.09.2016 and the circular by the Commissioner of Commercial Taxes, 

Odisha dtd.28.03.2018 issued in the light of the direction of the Hon’ble 

Court. The Hon’ble Court has held as follows. 

  “Assessee cannot be asked to discharge the duties of an 
Assessing Officer and onus shall always be on the Assessing 

Officer if suspicion arises on the submission of TDS certificate to 
seek confirmation thereof if confirmation of the same is required. 
But in the event the certificate is produced and no question of 

lack of genuineness of the same is putforward, it is the 
obligation of the Assessing Officer if required to obtain 

confirmation thereof. Lack of confirmation thereof cannot deny 
the benefit to the assessee. In such cases where lack of response 
is on the part of the Confirming Officer, a system has to be 

evolved whereby the Assessing Officer can seek confirmation 
from the office of the Commissioner itself and necessarily a 
coordinating body at the level of the Commissioner of Sales Tax 

be constituted for such purpose.    
  We are of the considered view that the assessee ought not 

to be denied the benefit of TDS certificate merely on the ground 
that the Assessing Officer failed to receive confirmation of such 
certificate from where such certificate emanated.” 

 Keeping view the principle as settled above, adverting to the case 

in hand, it only can be said that, the impugned order to the extent of denial 

for adjustment of the TDS as per sec.54(4) of the OVAT Act is contrary to law. 

Hence, avoiding further discussion on this point, it can safely be said that, 

the matter need to be remanded back to the assessing authority for 

recalculation of the tax payable and the amount of refund to which the 

dealer will be found entitled. Accordingly, it is ordered.  
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6. The appeal is allowed on contest. The matter is remanded back 

to the assessing authority for recalculation of the amount of excess payment 

to which the dealer is found liable as per the observation above.  

 

Dictated & corrected by me, 

 
     
            Sd/-             Sd/- 

      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 

 

 
 
 

 
 
 

 
 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
 
 

 
 

 


