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ORDER

Both these appeals involve common question
of facts and law for which they are taken up together and
disposed of by this common order.
2. The State filed S.A. No. 349 (VAT) of 2014-15
assailing the order dated 13.10.2014 passed by the learned
Deputy Commissioner of Sales Tax (Appeal), Sambalpur
Range, Sambalpur (hereinafter called as ‘first appellate
authority’) in Appeal Case No. AA- 119/SAIl/VAT/12-13
reducing the order of assessment to I84,240.00 as against
18,86,061.00 assessed by the Asst. Commissioner of Sales
Tax, Sambalpur-II Circle, Sambalpur (in short, ‘assessing
authority’) for the tax periods 01.04.2008 to 31.10.2011
u/s. 43 of the Odisha Value Added Tax Act, 2004 (in short,
‘OVAT Act)).
3. The dealer preferred S.A. No. 253 (VAT) of
2014-15 challenging the aforementioned order of the first
appellate authority allowing the appeal in part and raising
demand of ¥84,240.00.
4. The relevant facts of the case in nutshell are
that the dealer-assessee is engaged in manufacturing of
sponge iron, production of electricity in its Captive Power

Plant and selling of sponge iron both within the State of



Odisha as well as outside the State. The assessment u/s. 43
of the OVAT Act was framed on the basis of two numbers of
Fraud Case Report (FCR) submitted by the Enforcement
Wing, Sambalpur. The dispute revolves around on two
numbers of allegation in the FCR. The first allegation of
Report No. 60 is that the visiting officials of Enforcement
Wing alleged under reporting of 37,269.770 MT of coal. On
confrontation, the dealer took the plea that the inward traffic
of coal executed through railway siding of the dealer-
Company for the years 2010-11 and 2011-12 was
4,22,337.950 MT and not 4,22,192.800 MT as mentioned in
the report. Out of this, the share of the dealer-Company was
3,27,821.120 MT and the rest quantity of 94,516.830 MT
belonged to co-users, viz. M/s. Godavari Commodity Ltd.,
Kolkata and M/s. Bhusan Steel Ltd., Angul, Odisha. On
verification of records in course of assessment proceeding,
learned assessing authority found that as per railway receipt
the purchase was 3,27,821.120 MT, but the dealer-
Company in its purchase account mentioned the same as
3,24,923.030 MT leading to less receipt of 2,898.090 MT.
The dealer-Company explained that the said shortage was
due to variation in weighment of different weigh bridges and

due to evaporation of moisture. The other allegation in



Report No. 47 was that the visiting officials recovered two
production registers and after comparing with RGI register,
it was alleged that there was shortage of 468 MT of sponge
iron (358 MT during 12.09.2010 to 20.10.2010 and 110 MT
during 07.06.2011 to 06.07.2011). The dealer-Company
clarified that during production, low quality of sponge iron
was produced along with good quality of sponge iron and as
the low quality sponge iron could not be separated by
magnetic separator it was again reprocessed in the kiln
along with the coal. Therefore, the low quality of sponge iron
was not considered as finished product and as such, was
not entered in the RGI register. The dealer-Company
justified its stand by furnishing letters written to Central
Excise Department. Learned assessing authority disbelieved
the explanation offered by the dealer-Company and assessed
the dealer for such purchase and sale suppression. He
raised tax demand of ¥18,86,061.00 on account of such
purchase and sale suppression. It is pertinent to mention
here that the other allegations mentioned in Report Nos. 60
& 47 having been dropped by the assessing authority, the
same are not discussed in the present appeal. The dispute is

confined to only two allegations, i.e. purchase suppression



of 2,898.090 MT of coal and sale suppression of 468 MT of
sponge iron.

4(a). The dealer-assessee challenging  the
aforesaid findings of the assessing authority preferred
appeal before the first appellate authority who allowed the
appeal in part and reduced the tax demand to ¥84,240.00
accepting the dealer’s plea of shortage of 2,898.090 of coal
due to variation in weighment of different weigh bridges and
evaporation of moisture and disbelieving his plea of shortage
of 468 MT of sponge iron due to low quality production and
reprocessing of the same.

4(b). The State being aggrieved with the said
findings of the first appellate authority preferred S.A. No.
349 (VAT) of 2014-15 and also filed cross-objection. The
dealer preferred S.A. No. 253 (VAT) of 2014-15 and also filed
cross-objection for not allowing his appeal in full.

S. It was vehemently urged by the State that
learned first appellate authority without assigning any
reason has simply reversed the findings of the assessing
authority about purchase suppression of 2,898.090 MT of
coal amounting to I86,97,168.00. He vehemently urged that
the explanation offered by the dealer was not acceptable and

such explanation was only afterthought to evade the tax



liability. There is clear discrepancy in the railway receipt
showing purchase of 3,27,821.120 of coal and purchase
account showing purchase of 3,24,923.030 of coal leading to
less receipt of 2,898.090 MT. The dealer-Company did not
produce any documentary evidence to justify less receipt of
coal on account of variation in weighment of different weigh
bridges and evaporation of moisture. In the absence of any
documentary evidence, such plea of the dealer should not
have been accepted by the first appellate authority reversing
the order of the assessing authority, who passed reasoned
order disbelieving the plea of the dealer-Company. He
submitted to allow the appeal and set aside the order of the
first appellate authority on this score.

6. Per contra, learned Counsel for the dealer-
assessee supporting the impugned order of the first
appellate authority deleting purchase suppression of
2,898.090 MT of coal vehemently urged that shortage of coal
due to variation in weighment and evaporation of moisture
is a common phenomenon which cannot be avoided under
any circumstances and for these kind of losses, no
documentary evidence can be produced. The first appellate
authority quite justified in accepting the plea of the dealer-

Company for less receipt of the coal by it. He further



submitted that the first appellate authority committed
serious illegality in confirming the order of the assessing
authority with regard to shortage of 468 MT of sponge iron
which was due to low quality production and reprocessing of
the same to manufacture good quality of sponge iron. The
assessing authority as well as the first appellate authority
should have accepted the explanation offered by the dealer-
Company which is trustworthy and credible or it would have
taken an opinion of any expert before discarding the
explanation offered by him. Both the forums below in a very
whimsical and arbitrary manner disbelieved the explanation
offered by the dealer-Company and raised the tax demand
against it. He, in order to substantiate his contention, relied
upon letter dated 01.07.2011 given to Excise Department
intimating about low quality production of sponge iron;
statement showing reprocessing of low quality/semi finished
goods; production report from 14.01.2011 to 20.09.2011;
copy of daily stock account (RGI) in support of production
during 14.09.2011 to 20.09.2011 and submitted to allow the
appeal filed by the dealer-assessee and dismiss the State
appeal.

7. The dispute between the parties centres

round purchase suppression of 2,898.090 MT of coal



amounting to I86,97,168.00 and shortage of 468 MT of
sponge iron amounting to ¥7,02,000.00. There is no dispute
in the present case that the dealer-Company as per the
railway receipt purchased 3,27,821.120 MT of coal whereas
the purchase account reveals purchase of 3,24,923.030 MT
of coal leading to less receipt of 2,898.090 MT. The dealer-
Company explained that such shortage was due to variation
in weighment in different weigh bridges and due to
evaporation of moisture. The explanation offered by the
dealer-Company was not accepted by the assessing
authority whereas the first appellate authority accepting this
plea deleted the purchase suppression of 2,898.090 MT of
coal. On perusal of the record, we are of the unanimous view
that the assessing authority was correct in its approach in
disbelieving the explanation offered by the dealer-Company.
The dealer could not produce any document to show that he
had not received 3,27,821.120 MT of coal as mentioned in
the railway receipt. If at all the dealer received less quantity
of coal than mentioned in the railway receipt, it must have
intimated the fact to the party from whom it brought these
materials. Neither there is any correspondence between the
parties regarding less receipt of the coal nor the dealer-

Company raised any debit note to that effect. The



explanation offered by the dealer-Company to explain the
shortage of coal is an afterthought which cannot be accepted
and such plea has been taken only to evade the tax liability.
Therefore, we uphold the decision of the assessing authority
on this score and set aside the order of the first appellate
authority.

8. So far as shortage of 468 MT of sponge iron
is concerned, the explanation offered by the dealer-assessee
is also not believable. There is no dispute at bar that the
sponge iron is perishable goods having no fixed span of life
and it cannot be kept for indefinite period. The assessing
authority disbelieved the plea of the dealer-Company on the
ground that the dealer could not have used the sponge iron
one year after the production as the same is perishable one.
The dealer-assessee failed to explain as to how he
ascertained that 468 MT of coal was not good quality sponge
iron and it needed reprocessing for manufacturing of good
quality sponge iron. The documentary evidence filed by the
dealer-assessee to substantiate its claim that low quality of
sponge iron was reprocessed, is not acceptable to us. The
dealer could not explain wherefrom he got the letter dated
01.07.2011 and who received the same in Excise

Department and what reply was given to him in response to
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such letter. Even if the letter dated 01.07.2011 accepted to
be genuine, it does not show that 468 MT of sponge iron was
reprocessed for getting good quality sponge iron. The other
documents filed by the dealer-assessee are self-serving
documents which can be prepared at any time. There is
nothing on record to show that the dealer-assessee had
given any intimation to the Excise Department which, in
fact, they received except the alleged letter dated
01.07.2011, which does not seem to be genuine. Therefore,
the assessing authority rightly disbelieved the explanation
offered by the dealer-assessee and raised tax demand
against it for sale suppression of 468 MT of sponge iron
amounting to ¥7,02,000.00, which has rightly been upheld
by the first appellate authority.

9. In view of the foregoing discussions, the
finding of the first appellate authority deleting purchase
suppression of 2,898.090 MT of coal amounting to
386,97,168.00 being illegal, perverse and against the
materials on record, the said part of the order is
unsustainable. Accordingly, the appeal filed by the State is
allowed and the order of the first appellate authority on that
count is set aside and that of the assessing authority is

restored. So far as the appeal filed by the dealer-assessee is
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concerned, the same being devoid of any merit stands
dismissed. Cross-objections of both parties are disposed of
accordingly.

Dictated & Corrected by me

Sd/ - Sd/-
(A.K. Das) (A.K. Das)
Chairman Chairman

I agree,
Sd/-
(S.K. Rout)
2nd Judicial Member

I agree,
Sd/-
(S.M. Dash)
Accounts Member-III



